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-Prachi Sharma*

Disability and Indian Labour 
market with emphasis on efforts of 

the private companies  to 
employ PWDS

Introduction 
There have always been 

hurdles in the way of employment 
in the lives of normal people 
but it is especially the 
disabled population who 
need extra support to 
overcome it. These hurdles 
can be quantified by looking 
at the figures provided by 
various surveys. “The average 
employment rate of people 
with disabilities is 0.28 percent in 
the private sector and 0.54 percent 
in the public sector. A recent WHO report 

showed that 87 percent of persons 
with disabilities in India work in the 

informal sector.”1

One of the major areas 
of employment is labour 
market which, as defined in 
the Cambridge dictionary, 
is “the supply of people 
in a particular country 

or area who are able and 
willing to work.”2 However, 

not every country is able to 
provide assess to such facilities 

for the disabled to enter the labour 
market, and neither is it their priority, as not 

It is the 
first choice or 

the will of most of the 
disabled to get a good job 
that values their input and 

provides them with a 
good pay scale.

*III Year student, Dharamshastra National Law University, Jabalpur, Email: prachi067-18@mpdnlu.ac.in
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even the government actively enacts laws or 
launches programmes for the same. It is the 
first choice or the will of most of the disabled 
to get a good job that values their input and 
provides them with a good pay scale. However, 
there are problems which are already present 
in the labour market like, accessing the 
workplace, getting equal pay, physical work, 
knowledge, lack of experience, and more 
prone to discrimination, etc. and it being the 
reason maximum disabled face difficulty in 
choosing the right job and rather opt for more 
feasible employment options which requires 
less physical work as well as a better disabled-
friendly environment.

Moreover, labour market imperfections 
are one of the biggest problems for the 
disabled. However, to earn a livelihood along 
with constrained, limited employment optons, 
the disabled people are left with limited or no 
scope of exploration or selection of area of 
employment of their choice.

The International Labour Organisation has 
submitted in its report of 2011, which depicts 
the figures of ‘out of labour’ disabled in India. 
The figures depict that out of “1000 people with 
mental retardation 943 are out of labour force, 
873 of mental illness, 907 of blindness, 806 of 
low-vision, 653 of hearing, 730 of speech, 708 
of locomotor disability and 735 of all disabled.” 3

The employment opportunities have 
improved after the enactment of the Rights 
of Persons with Disability Act, 2016, which 
has included the private sector in the ambit of 
‘establishments’ which priorly in the Persons 
with Disability Act, 1995 was limited to the 
public sector. However, despite increasing 
opportunities, the position of women has been 
stagnant to date, and the rate of employment 
of disabled women has not increased with an 
increasing rate. The real reason behind it is the 
dropout rate of girl children from secondary 
education, which is the stepping stone for their 
career.

The private sector has surely come to the 
rescue since it has put in efforts to provide 
equal opportunities for disabled women and 
women in general, which in the coming future 
will surely improvise the rate of employment.

With some guidance to the disabled, 
skill development programs, infrastructural 
amenities, disabled-friendly equipment, 
counselling sessions, vocational training, 
on-field training, financial aid for start-ups, 
entrepreneurship, etc. will boost up the labour 
market.

Legal perspective of labour market
Article 27 of the United Nations 

Convention on the Rights of Persons with 
Disabilities states that “States Parties 

...promoting human dignity, 
and social cohesion, not only 
employment improves the economic 
status of an individual, but it also 
promotes a sense of value in the 
eyes of others which in term 
ascribes human dignity and raises 
the status of one’s personality to be 
able to decide for themselves.
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recognize the right of persons with disabilities 
to work, on an equal basis with others; this 
includes the right to the opportunity to gain 
a living by work freely chosen or accepted 
in a labour market and work environment 
that is open, inclusive and accessible to 
persons with disabilities.”4 It further states 
that “Promote employment opportunities 
and career advancement for persons with 
disabilities in the labour market, as well as 
assistance in finding, obtaining, maintaining 
and returning to employment.”5 Article 27 of 
the convention also talks about “Promoting 
the employment of persons with disabilities in 
the private sector through appropriate policies 
and measures, which may include affirmative 
action programmes, incentives and other 
measures”6 also “promoting acquisition by a 
person with a disability of work experience in 
the open labour market.”7

After India ratified the UNCRPD in 2007 
and enacted new legislation for the disabled, 
many elements of this convention, have been 
incorporated in the new Act. Chapter VIII, 
section 398 of the Rights of Persons with 
Disability Act, 2016 provides that it is the duty 
of the government to recognize disabled 
people who are involved in the labour market 

and their contribution, which has been taken 
from Article 8 of UNCRPD, which says, “To 
promote recognition of the skills, merits, and 
abilities of persons with disabilities, and of 
their contributions to the workplace and the 
labour market.”9

 A report published in 2011 by WHO 
seeks the importance of participation by the 
disabled population in the labour market and 
mentions the reasons for the same. These 
are “maximising human resource, which can 
be explained in a reverse manner where the 
society has a negative notion set regarding 
disabled not being the asset and any resource 
to the working, however, it can be clarified that 
disabled are working in every field possible 
where there is need of human resource such as 
engineers, doctors, teachers, players, farmers, 
auto drivers, chefs, scientist, inventors, 
singers, dancers etc. who are contributing to 
the national development.

The second importance is promoting 
human dignity, and social cohesion, not 
only employment improves the economic 
status of an individual, but it also promotes 
a sense of value in the eyes of others which 
in term ascribes human dignity and raises 
the status of one’s personality to be able to 
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decide for themselves. The third importance 
is accommodating the increasing numbers 
of people with disabilities in the working-age 
population.”10 It is an undisputed fact that the 
population rate is increasing rapidly all over 
the world, and so are the number of accidents, 
mishaps, calamities, wars, and chronic health 
conditions have increased which leaves behind 
a large number of disabled people who are left 
unemployed, and hence the labour market 
becomes important to them and vice versa.

An International labour organisation, C159 
- Vocational Rehabilitation and Employment 
(Disabled Persons) Convention, 1983 (No. 159) 
in Article 3 states that “The said policy shall 
aim at ensuring that appropriate vocational 
rehabilitation measures are made available 
to all categories of disabled persons, and at 
promoting employment opportunities for 
disabled persons in the open labour market.”11 
India has not ratified the convention; hence is 
non-binding.

Challenges in labour 
market

P e o p l e  w i t h 
disabilities have always 
faced difficulties in 
entering the labour 
m a r ke t .  I n a d e q u a te 
s k i l l s ,  k n o w l e d g e , 
proficiency, effectiveness, 
discrimination, low wages 
rate, education, economic 
well-being are factors 
barring the disabled from 
entering the market.

Lack of medical 
assistance in the primary 
sector, affordability of 
the treatment, transportation facility, non-
availability of the medical services also 
hinder participation in the labour market. 
Infrastructure is another constraint which 

affects the participation as people with 
disability require efficient infrastructure for 
making commutation easier.

Beyond medical and infrastructural 
hurdles, one of the major setbacks which 
require improvement from personal and 
individual’s own sight and not from changing 
or making policies is by changing the social 

attitude of non-disabled 
people who not only 
are co-workers but also 
employers because it 
makes it very difficult and 
problematic to work with 
the people who are not 
treating you equally or 
with respect, and in fact, 
is making the working 
surroundings more prone 
to negativity.

Despite working for 
equal amounts of time, 
doing equal work, the 
disabled are not paid as 
much as non-disabled are. 
This is due to the factor 

that it is presumed that disabled people are 
not equally efficient as normal people. Apart 
from it, disabled people have to spend a large 
portion of their salary on medical expenses, 

...one of the major 
setbacks which require 
improvement  from 
personal and individual’s 
own sight and not from 
changing or making 
policies is by changing 
the social attitude of non-
disabled people...
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which further lowers 
the amount of money 
left in hand.

A s  p e r  t h e 
International Labour 
O rg a n i s at i o n,  t h e 
participation of women 
in the labour market is 
amongst the lowest in 
the world, and on top 
of that participation of 
disabled women is even 
lower and numbers are 
declining with every 
passing year. Labour 
market cannot flourish 
until and unless there 
is involvement and 
support for women.

In India,  the 
majority of the labour 
fo r c e  m a r ket  i s 
deployed in the agrarian sector, which is not 
dependent upon a steady income source; 
hence the money is not a certain part of 
the work, which further results in financial 
losses, loans, debts, and ultimately poverty. 
No standard wages or duration is set for the 
disabled to prevent exploitation.

There is a lack of 
‘Special Employment 
E x c h a n g e ’ 1 2 ,  a s 
mentioned in the RPwD 
Act, 2016 in India, who is 
responsible for collecting 
and maintaining the data 
of disabled people for 
employment. However, 
there are no organisations 
for outsourcing disabled 
people for the right 
job, and therefore the 
companies are unable 
to gather information 
regarding the availability 
of the candidate.

Section 20 of 
the RPwD Act, 2016 
takes into account 
only the government 
establishments and 

states that it will not discriminate against 
disabled, will provide accommodation, barrier-
free environment, etc. but the whole conflict 
arises with respect to the private sector where 
this section is not applicable and therefore 
leaves room for exploitation.

Efforts by the Private Companies
Public companies have always 

been ahead of the private companies in 
recruiting people with disabilities. State 
Bank of India, Punjab National Bank, 
BHEL, ONGC, and others are some of 
the leading public organisations that 
approximately employ more than 70 
percent of the total eligible disabled 
employees. However, with the changing 
time, private companies are also gearing 
up to provide employment opportunities 
to the disabled.

A few private companies have 
always stood up for the employment of 

“First, let’s be clear. 
I t ’s DIFFERENTLY 
ABLED, not disabled. 
Second, EMPATHY, not 
sympathy, can win you a 
loyal talent pool that the 
world has shunned for 
too long.
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the disabled even prior to the enactment of 
the Rights of Persons with Disability Act, 2016. 
These companies have taken the initiative to 
recruit disabled candidates without having 
put any obligation upon them. The new Act 
has included the private sector within its 
ambit, which directly governs the reservation 
for disabled candidates, which must be 
maintained in private companies after the Act 
came into force.

As a part of Corporate Social 
Responsibility, many companies choose to 
recruit disabled in order to train them and 
make them professionally ready to perform 
the tasks, to enhance the social value amongst 
the employees, to improve the working 
environment of the organisation, to maintain 
or flourish their goodwill in the market, to 
promote and boost up the qualities in the non-
disabled, to improve the social and economic 
status of the disabled and many more.

As per the data of 2015, TCS and Wipro 
are the biggest private sector companies who 
are employing the majority number of people 
with disabilities, rising up to 583 and 439, 
respectively.

Lemon Tree Hotels have set an example 
for the private companies to look at the positive 
aspects of employing differently-abled. The 

first line of their program states that “First, 
let’s be clear. It’s DIFFERENTLY ABLED, not 
disabled. Second, EMPATHY, not sympathy, 
can win you a loyal talent pool that the world 
has shunned for too long.”13 The initiative by 
the company focuses on inclusiveness of the 
employment. The company has employed a 
significant 1000 people with disabilities which 
is about 20% of the total employees, one of 
the highest in the private sector. The company 
took the initiative in 2007 by appointing 2 
people with disabilities, it was an experiment 
conducted to see whether differently-abled 
persons are able to do the job properly or not, 
and since then, the success could be depicted 
by the numbers of employed disabled.

Vindhya E Infomedia is one such private 
company that is completely and fully devoted 
to the employment of the disabled. Almost 95 
percent of the employees  in the company are 
disabled.

Mindtree and Larsen & Toubro have come 
together with National Centre for Promoting 
employment for Disabled People (NCPEDP). 
The group has inaugurated Helen Keller Award 
to appreciate individuals and organisations 
which have put in efforts for the employment 
of the disabled. In 2019 the award was given to 
7 individuals and 5 organisations.
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Spark Minda and Ashok Minda group, one 
of the leading automotive manufacturers, has 
a foundation under which one of the projects 
named ‘SAKSHAM’ is enlisted. The project 
aims at “providing Accessible and Assistive 
Technologies, Impart Skill Training through 
OJT (On Job Training), Create Inclusive 
Workplace and Ergonomics, Train them for 
5S, Life Skills and Evacuation, Employ different 
type of Disabilities”14. The foundation has been 
capable of employing 147 disabled employees 
across all over India as per the report of the 
financial year 2015-16, the Ashoka Minda and 
Spark Minda group has also volunteered in 
‘Bhagwan Mahavir Viklang Sahayata Samiti.’15

Hero MotoCorp has initiated a 
program “Enable” under its corporate social 
responsibility initiative. This programme 
enables the organisation to skill the disabled 
individual in trade which helps them in getting 
employment. The organisation has been 
successful in aiding the para-athletes.

Tata Group of Industries in Tata Motors, 
Tanishq, Titan Industry have employed 
disabled people comprising of a total of 4 
percent employment. Titan specifically has 
employed 124 disabled workmen, which 
makes a total of 2% of all employees. People 
with visual, auditory and physical disabilities 
are part of it. Tata-Tesco enterprise’s venture 
‘Trent Hypermarket’ has collaborated with a few 
NGOs namely, “Pankh, Dr Reddy Foundation, 

Youth4Jobs, etc”16 for training and employing 
persons with disabilities.

ITC, another hospitality chain under its 
WelcomEnviron Initiatives programme has 
employed 215 people with disabilities. All its 
properties across India have disabled-friendly 
infrastructure consisting of toilets, lifts, 
special rooms, etc.

Capgemini is a multi-product industry 
ranging from automotive to banking and capital 
markets. The company has deployed more than 
200 disabled employees. The program offers- 
“Accessibility: Removing barriers by providing 
accessible Infrastructure, IT systems, and 
reasonable adjustment to persons with 
disabilities. Career: Ensuring inclusion through 
the non-discriminatory recruitment process, 
training, and HR policies. Engagement: 
Sensitizing employees on disability equality 
and disability etiquette to bring a cultural 
change. Evangelism: Promoting Inclusion 
in society through industry and customer 
connect.”17 

IBM, the technology company, in 2017 has 
won the National Award for Best Employer of 
people with disabilities. The company aims at 
providing inclusive employment, which is way 
beyond its CSR or HR agenda. The company has 
employed more than 400 disabled employees.

Café Coffee Day has also been awarded 
Shell Helen Keller Award 2013' in the Role Model 
Companies category. CCD hires people with 
speech impairment which they have termed as 

‘Silent Brewmasters’ There 
are more than 150 disabled 
employees in the company.

Mirakle couriers is a 
one of its kind company that 
employs not only hearing-
impaired people, both 
men and women are hired 
and trained for successful 
careers. The National Award 
for the Empowerment of 
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People with Disabilities by the Union Ministry of 
Social Justice has been given to this Mumbai-
based company.

There are a lot of other private companies 
that have incorporated corporate social 
responsibility in a certain way where the 
persons with disability are able to enter the 
labour market with fewer complications and 
more opportunities, confidence, and skills to 
perform better.

Conclusion 
It is difficult for the disabled to enter the 

labour market irrespective of how important 
it is for them to earn a livelihood from it. It is 
not their choice to opt for unemployment, but 
due to many factors known, unknown, they are 
left with no job or money. Until the RPwD Act, 
2016 was enacted, the public companies were 
obligated to reserve seats for the disabled and 
employ them as per PwD Act, 1995, but apart 

from few private companies, not many chose 
to do so. RPwD Act, 2016 has made certain 
relevant changes that promote inclusion of 
disabled with non-disabled but, there are still 
changes that are required to be made. The 
private companies find it difficult to adhere to 
the mandatory provisions of the Act and many 
times are unable to fulfil it.

Private companies with a large capital 
structure are able to recruit more disabled 
persons as compared to small scale companies. 
After the entry of private companies, the 
number of job opportunities for the disabled 
has increased drastically. The Private sector 
is able to give the right exposure required by 
them to get trained, gain skills and find the 
perfect job. The companies have enough 
capital and are able to build the infrastructure 
to suit their requirements or make changes in 
existing older infrastructures.
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Mobashar Jawed Akbar 
Vs. Priya Ramani

Complaint Case No. 05/2019; CNR No. DLCT120000252019

This is a landmark judgment, 
delivered by Shri Ravindra 

Kumar Pandey, Acmm01, Rouse 
Avenue District Courts, New 
Delhi, that paves the way in 
which complaints of sexual 
harassment at the workplace 
will be dealt with in light of 
the victim being accused of 
defamation while exercising 
her right to speak up. The 
Hon’ble Court's judgment, 
which stated that damage 
to the accused's reputation 
cannot be more important 
than a survivor’s right to 
dignity and speaking their 
truth, is an laudable milestone 
as far as India's #MeToo 
movement is concerned. Not 
only did the judgment uphold 
a woman’s right to speak up 
about harassment it also held 
irrelevant the time elapsed 
since the incident and the 
forum that can be used to voice 
complaints of harassment.

Summarized by 
Adv. Anshu Hardy Davar

This Complaint Case No. 05/2019 was filed by 
the petitioner Mobashar Jawed Akbar U/s 

500 IPC read with Section 499 IPC. It all started 
with an article that Priya Ramani, the accused, 
had written for Vogue India in 2017 mentioning 
an incident of sexual harassment that she had 
faced from a “former boss”. In 2018, she named 
Akbar, in a tweet calling him out as the “former 
boss” referred to in her article. The tweet led 
to a flood of accusations from numerous other 
women who narrated their own accounts of 
harassment while working with Akbar. 

Facts of the case: 
When more than a dozen women accused 

Hollywood producer Harvey Weinstein of sexual 
abuse allegations the #MeToo movement was 
borne and women came forth to speak about 
incidents of abuse perpetrated by men in 
powerful positions around the globe and soon 
spread to India. Several women came forth 
and spoke of abuse including several women 
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journalists, who accused former editor and 
now BJP MP M.J. Akbar of sexually harassing 
them. These women spoke in great detail of 
the abuse they were subjected to. Akbar having 
held powerful positions, both in the world of 
journalism and politics, seemed to have gotten 
away with it all.

One of the women who came forth was 
Priya Ramani, a journalist, who spoke about 
her experience from over two decades ago 
when she had met Akbar for a job interview 
at the Oberoi Hotel, Mumbai. On October 17, 
2017, Ramani, without mentioning Akbar’s 
name, wrote a letter to a “male boss” in Vogue 
magazine. The piece read:

“Turns out you were as talented a predator 
as you were a writer. It was more date, less 
interview. You offered me a drink from the 
mini-bar (I refused, you drank vodka), we sat on 
a small table for two that overlooked the Queen’s 
Necklace (how romantic!) and you sang me old 
Hindi songs after inquiring after my musical 
preferences. You thought you were irresistible.”

A year later, on October 8, 2018 she 
revealed the name of the person she had 
referred to in her article in the Vogue as M.J. 
Akbar. Her tweet stated, “I began this piece with 
my MJ Akbar story. Never named him because 
he didn’t “do” anything. Lots of women have 
worse stories about this predator—maybe they’ll 
share. #ulti”.

This led to several more women, including, 
Pallavi Gogoi and Gazala Wahab speaking 
out about their own unwarranted sexual 
encounters with Akbar.

The tweet led Akbar to resign from his 
political position of a Union Minister. He then 
proceeded to file a case of criminal defamation 
against Ramani accusing her of “wilfully, 
deliberately, intentionally and maliciously” 
defaming him over “completely false, frivolous, 
unjustifiable, and scandalous grounds”. Akbar 
sought Ramani’s prosecution under Section 

499 (defamation) and punishable under Section 
500 of the Indian Penal Code, an offence that 
attracts imprisonment of two years or a fine 
or both.

Ramani pleaded “Not Guilty”.

Complainant’s key contentions: 
Key allegations made by the complainant, 

including amongst others, were that, 
(i)  the accused Priya Ramani for defaming and 

damaging complainant's reputation by way 
of tweets, articles etc. published as well as 
distributed at her behest, in the print media 
as well as on the online platform such as 
Vogue Magazine, twitter, Firstpost etc.;

(ii)  accused had made false, derogatory and 
malicious imputations against him in order 
to defame the complainant, with the sole 
ulterior motive of maligning his reputation 
and his political standing, in furtherance 
of his own vested interest and underlying 
agenda. 

(iii)  accused herself, while putting forward 
above mentioned defamatory statements, 



12 LEGAL NEWS & VIEWS    MAY 2021     

JUDGEMENTS

relating to the incidents allegedly occurred 
20 years ago, simultaneously admits that 
the complainant did not 'do' anything to her.

(iv)  her conduct of not taking any action 
before any authority, with respect to the 
alleged incident against the complainant 
also clearly belies the sanctity of the 
article and allegation made by her, which 
evidently goes on to prove that those 
defamatory articles were only figment of 
her imagination and were only intended to 
malign the reputation of complainant.

Defence taken by the accused:
(i)  That she spoke the truth when she disclosed 

her first job experience in the Vogue 
magazine.

(ii)  That in all her disclosure pertaining to 
complainant, she spoke the truth in public 
interest and for the public good and it 
was her hope that disclosures were part 
of MeTooMovement that would empower 
women to speak up and to better understand 
the rights at work place.

(iii)  that the present case has come at great 
personal cost to her. She deposed that she 
had gained nothing from it. 

(iv)  that it is not easy for a woman to make 
such disclosures and by picking silence 

she could have avoided being subsequently 
targeted but that would not have been the 
right thing to do.

Observations of the Hon’ble Court:
The Hon’ble Court upheld the settled 

position of law that to prove any of the defences 
to a charge of defamation, the standard of 
proof is a ‘preponderance of probabilities’, 
which essentially means that the accused 
doesn’t have to prove their defence beyond all 
reasonable doubt, they just have to establish 
that their version of the events is largely 
probably true.

As a result, even though Akbar denied the 
allegations about what happened at the hotel 
and there was no other direct evidence which 
could prove Ramani’s version of events, she had 
the law on her side with the Court observing 
that, “Most of the time, the offence of sexual 
harassment and sexual abuse committed in the 
close doors or privately.[sic]”.

The Court also held that, “The woman has 
a right to put her grievance at any platform of 
her choice and even after decades.[sic]” and 
accepted Ramani’s contention that “Akbar is 
not a man of stellar reputation”.

The Hon’ble Court held that:
38.  “In view of the above discussion, the 

Court is of the considered view that case 
of complainant regarding commission of 
offence punishable U/s 500 IPC against 
the accused Priya Ramani is not proved and 
she is acquitted for the same.

39.  Accused is directed to furnish bail bonds 
and surety bonds for sum of Rs. 10,000/
each in terms of Section 437A Cr.PC.

40.  File be consigned to Record Room after 
due compliance.

Note: *The complainant has filed an appeal 
against this judgment at the Delhi High Court 
and the matter is presently sub judice.
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TEST YOUR KNOWLEDGE 
1.  The Freedom of Press comes within the 

ambit of Freedom of Speech & Expression 
but it is subject to certain restrictions.  
Which of this is not the ground of 
restrictions laid down under Article 19 
(2)?
A. Sovereignty & Integrity of India
B. Public Order
C. Personal Liberty
D. Security of the State

2.  Laws related to Employees’ right at work 
is classified under _____ category of 
Law.
A. Collective  B. Individual
C. Industrial  D. Union

3.  The Indian Labour Law is mainly 
concentrating on the problems related to
A. Working condition
B. Labour welfare
C. Social security
D. All of the above

4.  When is National Anti-Terrorism Day 
observed?
A. 31st May   B. 21st May
C. 4th May   D. 22nd May

5.  Which mobile app was launched by 
the Ministry of Social Justice and 
Empowerment to cater the needs of 
Persons with Disabilities?
A. e-Sampada App
B. Sugamya Bharat App
C. Secha Samadhan App
D. Abhayam App

6.  What is the maximum imprisonment for 
not complying with the Labour Laws 
(Exemption from furnishing returns 
and maintaining register by certain 
establishments) Act, 1988?
A. 1 year   B. 3 months
C. 6 months  D. 2 years

7.  Which of the following disablement forms 
apart of permanent partial disablement 
and not permanent total disablement?
A. Loss of a hand and a foot
B. Absolute deafness
C. Amputation at hip
D. Very severe facial disfigurement

8.  What is the maximum age of a child 
under the Child Labour (Prohibition and 
Regulation) Act, 1986?
A. 10 years   B. 18 years 
C. 14 years   D. 12 years 

9.  Which employees are not covered under 
Payment of Gratuity Act, 1972?
A. Mine worker
B. Railway electrician
C. Oilfield technician 
D. Teacher

10.  Which of this is not an essential element 
of Freedom of Press?
A.  Freedom of access to all sources of 

information
B. Freedom of publication
C. Freedom of circulation
D. None of the above

Answers on page 30
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(Continuation of April issue)

The Mental Healthcare 
Act, 2017

CHAPTER XVI
MISCELLANEOUS

Q.  What is the power of Central Government to 
call for information? 

A.  The Central Government may, by a general 
or special order, call upon the Authority or 
the Board to furnish, periodically or as and 
when required any information concerning 
the activities carried on by the Authority 
or the Board, as the case may be, in such 
form as may be prescribed, to enable that 
Government, to carry out the purposes of 
this Act.

Q. What is the power of State Government to 

call for information?
A.  The State Government may, by a general or 

special order, call upon the State Authority 
or the Board to furnish, periodically or as and 
when required any information concerning 
the activities carried on by the State 
Authority or the Board in such form as may 
be prescribed, to enable that Government, 
to carry out the purposes of this Act.

Q.  What is the power of Central Government to 
issue directions?

A.  The Authority shall, in exercise of its powers 
or the performance of its functions under 
this Act, be bound by such directions on 
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questions of policy, other than those relating 
to technical and administrative matters, as 
the Central Government may give in writing 
to it from time to time. The decision of the 
Central Government whether a question is 
one of policy or not shall be final.

Q.  What is the power of Central Government to 
supersede Central Authority? 

A. (1)  If the Central Government is of the 
opinion—

(a)  that on account of circumstances 
beyond the control of the Central 
Authority, it is unable to discharge 
the functions or perform the duties 
imposed on it by or under the provisions 
of this Act; or (b) that the Central 
Authority has persistently defaulted in 
complying with any direction given by 
the Central Government under this Act 
or in the discharge of the functions or 
performance of the duties imposed on 
it by or under the provisions of this Act; 
or (c) that circumstances exist which 
render it necessary in the public interest 
so to do, the Central Government may, 
by notification and for reasons to be 
specified therein, supersede the Central 
Authority for such period, not exceeding 
six months, as may be specified in the 
notification. 

(2)  Upon the publication of a notification under 
sub-section (1), superseding the Central 
Authority,—
(a)  the chairperson and other members 

shall, as from the date of supersession, 
vacate their offices as such;

(b)  all the powers, functions and duties 
which may, by or under the provisions 
of this Act, be exercised or discharged 
by or on behalf of the Central Authority 
shall, until the Central Authority is 
reconstituted under sub-section (3), be 
exercised and discharged by the Central 

Government or such authority as the 
Central Government may specify in this 
behalf;

(c)  all properties owned or controlled by 
the Central Authority shall, until the 
Central Authority is reconstituted under 
sub-section (3), vest in the Central 
Government. 

(3)  On or before the expiration of the period of 
supersession specified in the notification 
issued under sub-section (1), the Central 
Government shall reconstitute the Central 
Authority by a fresh appointment of its 
chairperson and other members and in such 
case any person who had vacated his office 
shall not be deemed to be disqualified for 
re-appointment.

(4)  The Central Government shall cause a 
notification issued under sub-section (1) 
and a full report of any action taken under 
this section and the circumstances leading 
to such action to be laid before each House 
of Parliament at the earliest.

Q.  What are the special provisions provided for 
States in North-east and hill States? 

A.  (1) Notwithstanding anything contained 
in this Act, the provisions of this Act 
shall, taking into consideration the 
communication, travel and transportation 
difficulties, apply to the States of Assam, 
Meghalaya, Tripura, Mizoram, Manipur, 
Nagaland, Arunachal Pradesh and Sikkim, 
with following modifications, namely:—
(a)  under sub-section (3) of section 73, the 

chairperson of the Central Authority may 
constitute one or more Boards for all the 
States;

(b)  in sub-section (2) of section 80, reference 
to the period of 7 days and in sub-section 
(3) of that section, reference to the 
period of 21 days shall be construed as 
10 days and 30 days, respectively;

(c)  in sub-section (9) of section 87, 
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reference to the period of 73 hours shall 
be construed as 120 hours, and in sub-
sections (3) and (12) of that section, 
reference to a period of 7 days shall be 
construed as 10 days;

(d)  in sub-section (3) of section 88, 
reference to the period of 24 hours shall 
be construed as 72 hours; 

(e)  in clauses (a) and (b) of sub-section (9) of 
section 89, reference to the period of 3 
days and 7 days shall be construed as 7 
days and 10 days respectively;

(f)  in sub-section (3) of section 90, reference 
to the period of 7 days and in sub-section 
(4) of that section, reference to the 
period of 21 days shall be construed as 
10 days and 30 days respectively;

(g)  in sub-section (4) of section 94, 
reference to the period of 72 hours shall 
be construed as 120 hours.

(2)  The provisions of clauses (b) to (g) of sub-
section (1) shall also apply to the States of 
Uttarakhand, Himachal Pradesh and Jammu 
and Kashmir and the Union territories of 
Lakshadweep and Andaman and Nicobar 
Islands.

(3)  The provisions of this section shall cease 
to have effect on the expiry of a period of 
ten years from the commencement of this 
Act, except as respects things done or 
omitted to be done before such cesser, and 
upon such cesser section 6 of the General 
Clauses Act, 1897, shall apply as if this Act 
had then been repealed by a Central Act.

Q.  Should attempt to commit suicide be 
presumed as severe stress? 

A.  Yes. Any person who attempts to commit 
suicide shall be presumed, unless proved 
otherwise, to have severe stress and shall 
not be tried and punished under section 309 
of the Indian Penal Code. 

Q. What is bar of jurisdiction under this Act? 
A.  No civil court shall have jurisdiction to 

entertain any suit or proceeding in respect of 
any matter which the Authority or the Board 
is empowered under this Act to determine, 
and no injunction shall be granted by any 
court or other authority in respect of any 
action taken or to be taken in pursuance of 
any power conferred under this Act.

Q.  Can the Central Government make transitory 
provisions?   

A.  The Central Government may, if it considers 
so necessary in the interest of persons with 
mental illness being governed by the Mental 
Health Act, 1987, take appropriate interim 
measures by making necessary transitory 
schemes.

Q.  Should the appropriate Government be 
protected of action taken in good faith in the 
discharge of official duties? 

A.  No suit, prosecution or other legal 
proceeding shall lie against the appropriate 
Government or against the chairperson or 
any other member of the Authority or the 
Board, as the case may be, for anything 
which is in good faith done or intended to 
be done in pursuance of this Act or any 
rule or regulation made thereunder in the 
discharge of official duties.

Q.  What is the power of Central Government 
and State Governments to make rules?

A.  The Central Government may, by notification, 
make rules for carrying out the provisions 
of this Act for all or any of the following 
matters, namely:— 
(a)  qualifications relating to clinical 

psychologist, and psychiatric social 
worker,

(b)  salaries and allowances payable to, and 
the other terms and conditions of service 
of, the chairperson and other members 
of the Central Authority, 

(c)  the procedure for registration (including 
the fees to be levied for such registration) 
of the mental health establishments,
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(d)  salaries and allowances payable to, and 
the other terms and conditions of service 
of, the chairperson and other members 
of the State Authority, 

(e)  manner of constitution of the Board 
by the State Authority for a district or 
groups of districts in a State,

(f)  other disqualifications of chairperson or 
members of the Board, 

(g)  the manner of proof of mental healthcare 
and treatment, 

(i)  provision of half-way homes, sheltered 
accommodation and suppor ted 
accommodation, 

(j)  hospitals and community based 
rehabilitation establishment and services,

(k)  basic medical records of which access 
is to be given to a person with mental 
illness,

(l) custodial institutions, 
(m)  the form of application to be submitted 

by the mental health establishment with 
the undertaking that the mental health 
establishment fulfils the minimum 
standards,

(n)  the form of certificate of provisional 
registration containing particulars and 
information, 

(o) the fees for renewal of registration, 
(p)  the person or persons (including 

representatives of the local community) 
for the purpose of conducting an 
audit of the registered mental health 
establishments and fees to be charged by 
the Authority for conducting such audit, 

(r)  the manner to enter and search of a 
mental health establishment operating 
without registration, 

(s) the fees for issuing a duplicate certificate,
(t)  the form and manner in which the 

Authority shall maintain in digital format a 
register of mental health establishments, 
the particulars of the certificate of 

registration so granted in a separate 
register to be maintained,

(u) constitution of the Boards, 
(v)  the honorarium and other allowances 

payable to, and the other terms and 
conditions of service of, the chairperson 
and members of the Board, 

(w)  method, modalities and procedure for 
transfer of prisoners, 

(x)  the form for furnishing periodical 
information. 

Q.  What is the power of Central Authority to 
make regulations? 

A.  Section 122 of the Act provides that the 
Central Authority may, by notification, make 
regulations, consistent with the provisions 
of this Act and the rules made thereunder, 
to carry out the provisions of this Act.

Q.  Explain the laying of rules and regulations 
by Central Government and Central Authority 
under this Act ?

A.  (1) Every rule made by the Central Government 
and every regulation made by the Central 
Authority under this Act shall be laid, as 
soon as may be after it is made, before each 
House of Parliament while it is in session, 
for a total period of thirty days which may 
be comprised in one session or in two or 
more successive sessions, and if, before the 
expiry of the session immediately following 
the session or the successive sessions 
aforesaid, both Houses agree in making any 
modification in the rule or regulation, as 
the case may be, or both Houses agree that 
the rule or regulation, as the case may be, 
should not be made, the rule or regulation, 
as the case may be, shall thereafter have 
effect only in such modified form or be of 
no effect, as the case may be; so, however, 
that any such modification or annulment 
shall be without prejudice to the validity of 
anything previously done under that rule or 
regulation, as the case may be.
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(2)  Every rule made by the State Government 
and every regulation made by the State 
Authority under this Act shall be laid, as 
soon as may be after it is made, before 
each House of the State Legislature where 
it consists of two Houses, or where such 
Legislature consists of one House, before 
that House.

Q.  Who exercise the power to remove difficulties 
if any difficulty arises in giving effect to the 
provisions of this Act?  

A.  If any difficulty arises in giving effect to 
the provisions of this Act, the Central 
Government may, by order, published in the 
Official Gazette, make such provisions, not 
inconsistent with the provisions of this Act, 
as may appear to be necessary or expedient 
for removing the difficulty. 
Section 126 of the Mental Healthcare Act, 
2017 provides for repeal and saving: 

(1)  The Mental Health Act, 1987 is hereby 
repealed.

(2) Notwithstanding such repeal,––
(a)  anything done or any action taken 

or purported to have been done or 
taken (including any rule, notification, 
inspection, order or declaration made or 
any document or instrument executed or 
any direction given or any proceedings 
taken or any penalty or fine imposed) 
under the repealed Act shall, in so far as 
it is not inconsistent with the provisions 
of this Act, be deemed to have been 
done or taken under the corresponding 
provisions of this Act;

(b)  the Central Authority for Mental Health 
Services, and the State Authority for 
Mental Health Services established 
under the repealed Act shall, continue 
to function under the corresponding 
provisions of this Act, unless and until 
the Central Authority and the State 

Authority are constituted under this Act;
(c)  any person appointed in the Central 

Authority for Mental Health Services, 
or the State Authority for Mental Health 
Services or any person appointed as 
the visitor under the repealed Act and 
holding office as such immediately 
before the commencement of this Act, 
shall, on such commencement continue 
to hold their respective offices under 
the corresponding provisions of this 
Act, unless they are removed or until 
superannuated; 

(d)  any person appointed under the 
provisions of the repealed Act and 
holding office as such immediately 
before the commencement of this Act, 
shall, on such commencement continue 
to hold his office under the corresponding 
provisions of this Act, unless they are 
removed or until superannuated;

(e)  any licence granted under the 
provisions of the repealed Act, shall be 
deemed to have been granted under 
the corresponding provisions of this 
Act unless the same are cancelled or 
modified under this Act;

(f)  any proceeding pending in any court under 
the repealed Act on the commencement 
of this Act may be continued in that court 
as if this Act had not been enacted;

(g)  any appeal preferred from the order of a 
Magistrate under the repealed Act but not 
disposed of before the commencement 
of this Act may be disposed of by the 
court as if this Act had not been enacted.

(3)  The mention of the particular matters in 
sub-section (2) shall not be held to prejudice 
or affect the general application of section 
6 of the General Clauses Act, 1897 with 
regard to the effect of repeal.

[Source: Indian Social Institute, LES No 90]
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Are WhatsApp Chats 
Admissible In Evidence?

The social media is abuzz with the details 
from alleged Whatsapp chats between 

Republic TV anchor Arnab Goswami and 
former BARC CEO Partho Das Gupta. The 500-
page long Whatsapp conversations between 
Goswami and Das Gupta found their way into 
social media after Mumbai Police annexed it 
in its supplementary charge filed in the TRP 
rigging case.

In this backdrop, several users raised 
questions regarding admissibility of Whatsapp 
chats as evidence. Let us discuss this issue.

The first thing we have to keep in mind 
is that an "electronic record" is also included 
in the definition of "evidence" under Section 
3 of the Indian Evidence Act. It is treated as 
'documentary evidence'.

According to Section 2(1)(t) of the 
Information Technology Act, an electronic 
record is "data, record or data generated, 
image or sound stored, received or sent in 
an electronic form or micro film or computer 
generated micro fiche".

The Evidence Act allows giving of 
evidence in respect of facts in issue and 
relevant facts. So, an electronic record can 
be evidence in a trial if it relates to a fact in 
issue or relevant facts of a case. However, 
there is a catch with respect to electronic 
records. The nature of evidence in the case 
of online conversations like Whatsapp chats 
will mostly be secondary in nature. In other 
words, the evidence produced in the court 
with respect to online chats will be print outs 
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of the backup documents saved in the server 
or of the screen-shots of the chats, unless the 
device itself is produced. The normal rule of 
evidence is that a document must be proved 
by primary evidence by proving the document 
itself. Oral evidence about the contents of 
the documents is barred by the Evidence 
Act (Section 92). Section 64 of the Evidence 
Act says that "documents must be proved by 
primary evidence" except in the circumstances 
mentioned in Section 65. Proving of documents 
through secondary evidence (such as certified 
copies, photocopies etc.) is permitted only in 
exceptional circumstances which are detailed 
under Section 65 of the Evidence Act.

Realizing the advent of information 
technology, the legislature incorporated a 
special provision in 2000 to admit electronic 
evidence in secondary form - Section 65B. 
Section 65B says that any information 
contained in an electronic record which is 
printed on a paper (such as print outs), stored, 
recorded or copied in optical or magnetic data 
produced by a computer (such as CDs, DVDs) 
will be deemed to be a document. But for such 
records to be admissible as evidence, certain 
conditions have to be fulfilled. Such conditions 
are: The computer that produced it, must have 

been used regularly at the time 
of production of such electronic 
documents; the kind of information 
contained in the computer must be 
such that it is regularly and normally 
supplied to the electronic device; 
the computer should be in proper 
condition and must work properly 
at time of creation of electronic 
record; and, the duplicate copy 
must be a reproduction of the 
original electronic record. To admit 
the electronic record as evidence, 
it must be accompanied with a 
certificate from a person who 
produced the copy certifying that 

the same fulfills the above-said four conditions. 
Section 65B(4) speaks of this certificate. 

There was a judicial confusion as to 
whether Section 65B(4) was a mandatory 
condition. Last year, a 3-judge bench of the 
Supreme Court settled conflicting decisions 
on the point to authoritatively rule that a 
Certificate under Section 65B is a condition 
precedent to the admissibility of evidence by 
way of electronic record. The Supreme Court 
also stated that Section 65B(1) differentiates 
between:

(i) 'original document' - which is the 
original electronic record contained in the 
computer in which the original information is 
first stored; and

(ii) the computer output containing 
such information, which then may be treated 
as evidence of the contents of the 'original 
document'.

The Supreme Court clarified that 
Certificate is not necessary if the 'original 
document' itself is produced (as a primary 
evidence). This can be done by the owner of 
a laptop computer, computer tablet or even 
a mobile phone, by stepping into the witness 
box and proving that the concerned device, on 
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which the original information is first stored, 
is owned and/or operated by him. However, 
in all other cases, proof of such electronic 
record can be through in accordance with 
Section 65B(1) together with production of the 
requisite Certificate under Section 65B (4) of 
the Act.

The judgment authored by Justice RF 
Nariman stated:

"Section 65B(1) clearly differentiates 
between the "original" document - which would 
be the original "electronic record" contained in 
the "computer" in which the original information 
is first stored and the computer output 
containing such information, which then may 
be treated as evidence of the contents of the 
"original" document. All this necessarily shows 
that  Section 65B differentiates between the 
original information contained in the "computer" 
itself and copies made therefrom, the former 
being primary evidence, and the latter being 
secondary evidence.

Quite obviously, the requisite certificate 
in sub-section (4) is unnecessary if the original 
document itself is produced. This can be 
done by the owner of a laptop computer, a 
computer tablet or even a mobile phone, by 

stepping into the witness box and proving that 
the concerned device, on which the original 
information is first stored, is owned and/or 
operated by him. In cases where "the computer", 
as defined, happens to be a part of a "computer 
system" or "computer network" (as defined in 
the Information Technology Act, 2000) and it 
becomes impossible to physically bring such 
network or system to the Court, then the only 
means of proving information contained in 
such electronic record can be in accordance 
with Section 65B(1), together with the requisite 
certificate under Section 65B(4). This being the 
case, it is necessary to clarify what is contained 
in the last sentence in paragraph 24 of Anvar 
P.V. (supra) which reads as "...if an electronic 
record as such is used as primary evidence 
under Section 62 of the Evidence Act...". This 
may more appropriately be read without the 
words "under Section 62 of the Evidence Act..."

Decisions
There are certain decisions which have 

observed that Whatsapp chats can be admitted 
in evidence provided they fulfill the conditions 
under Section 65B of the Evidence Act.

In Ambalal Sarabhai Enterprise Ltd v 
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KS Infraspace LLP Limited and Another, the 
Supreme Court, while hearing a petition 
challenging an injunction order, made a 
reference to the Whatsapp chats produced as 
evidence in the case.

"The WhatsApp messages which are virtual 
verbal communications are matters of evidence 
with regard to their meaning and its contents to 
be proved during trial by evidence - in - chief and 
cross examination. The e - mails and WhatsApp 
messages will have to be read and understood 
cumulatively to decipher whether there was a 
concluded contract or not", the Court observed 
in the judgment delivered on January 6, 2020.

This means that the Whatsapp chats can 
be admitted to evidence in trial.

In a recent case, the Punjab and Haryana 
High Court, while deciding a bail application in 
an NDPS case, granted liberty to the Narcotics 
Control Bureau to rely upon the Whatsapp 
messages of the accused after due compliance 
of provisions of Section 65-B of the Indian 
Evidence. There is also a recent order of the 
Gujarat High Court in Chirag Dipakbhai Sulekha 
vs State Of Gujarat, which referred to Whatsapp 
conversations to form a prima facie opinion 
regarding grant of bail.

There is an instance of a Commercial 
Court in Delhi relying on Whatsapp chats, 
which were proved in accordance with Section 

65B, to decree a suit. There are  reports  of 
family court lawyers increasingly relying on 
Whatsapp chats as evidence in divorce cases.

Whatsapp Forward without original cannot be 
evidence

The Delhi High Court in National Lawyers 
Campaign for Judicial Transparency and 
Reforms v Union of India, held that a Whatsapp 
forward message, without an unknown source, 
cannot be treated as evidence. The Court held 
that such a forwarded message, without its 
original, cannot be regarded as 'document' 
under the Evidence Act.

"What they believe to be information is a 
post circulated on WhatsApp platform or an 
alleged translation in a website. The alleged 
information is not claimed to be true to their 
knowledge. It is not even stated in the petition as 
to how the petitioners have formed a reasonable 
belief that the alleged post or the translation 
could be true or have any basis."

There are cases where courts have 
treated the "blue tick" in Whatsapp as proof 
of service of summons. The upshot of the 
discussion is that law does not bar receiving 
Whatsapp chats as evidence, provided it 
complies with the requirements of electronic 
evidence under Section 65B of the Evidence 
Act.

Source: LiveLaw, 16th Jan 2021
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President Kovind gives assent 
to National Capital Territory 

of Delhi (Amendment) Act 
2021 

[ANI- March 28th, 2021]

The National Capital Territory of Delhi 
(Amendment) Bill, 2021 was passed in 

Rajya Sabha. The Bill amended the National 
Capital Territory of Delhi Act, 1991. As 
per the new amendment, the expression 
"Government" referred to in any law to be made 
by the Legislative Assembly shall mean the 
Lieutenant Governor (LG).

The Bill will make it mandatory for the 
Government of NCT of Delhi to take the opinion 
of the LG before taking executive actions. 
Further, the LG has been made synonymous 
with the government. The Bill confers upon 
the LG enormous powers to refer all matters 
to the President. The Amendment allows the 
Legislative Assembly to make Rules to regulate 
the procedure and conduct of business in the 
Assembly. The Amendment provides that such 
Rules must be consistent with the Rules of 
Procedure and Conduct of Business in the Lok 
Sabha. It prohibits the Legislative Assembly 
from making any rule to enable itself or its 
Committees.

***

Bill to amend juvenile 
justice law comes up for 

consideration in Lok Sabha 
[The Economic 

Times – 24th March 2021]

Women and Child 
D e v e l o p m e n t 

Minister Smriti Irani on 
Wednesday moved an 
amendment bill in Lok 
Sabha to strengthen 
the provisions relating 
to protection and adoption of children. The 
amendment bill would address various issues 
of the Juvenile Justice (Care and Protection of 
Children) Act, 2015. 

The bill which seeks to amend the Juvenile 
Justice Act, 2015, proposes to increase the role 
of district magistrates and additional district 
magistrates with issues concerning child care 
and adoption. They are aimed at strengthening 
child welfare committees by incorporating 
provisions relating to educational qualification 
for the members and stipulating eligibility 
conditions for selection of the committee.

The minister said that the panel had found 
various shortcomings in the implementation 
of the Act and the object of the proposed 
changes in the law is to ensure that action is 
taken without waiting "for a child to become a 
victim." As many as 90 percent of the child care 
institutions are run by NGOs, she added. It was 
found that several childcare institutions in the 
country did not have basic facilities like beds, 
drinking water, toilets, etc. 

On the child welfare committee, the bill 
said no person shall be appointed as a member 
unless they have been actively involved 
in health, education or welfare activities 
pertaining to children for at least seven years 
or is a practicing professional with a degree in 
child psychology or psychiatry or law or social 
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work or sociology or human development.
The bill further proposes that the 

appointment of any member of the committee 
shall be terminated by the state government 
after an inquiry if they fail to attend the 
proceedings of the committee consecutively 
for three months without any valid reason or 
if they fail to attend less than three-fourths of 
the sittings in a year.

***

‘It provided back door entry': 
Supreme Court approves 
scrapping of LARSGESS 

scheme for railway employees 

[LiveLaw.in - 11th March 2021]

A bench upheld the termination of Liberalized 
Active Retirement Scheme for Guaranteed 

Employment for Safety Staff (LARSGESS) 
for Railway Employees. The Court was of 
the opinion that the Scheme provided for an 
avenue of a back door entry into the service 
of the railways.

LARSGESS scheme, introduced in the 
year 2004 and modified in the year 2010, 
enabled certain category of railway employees 
(jobs related to safety, drivers, gangmen, etc.) 
to seek 'voluntarily retirement' after they reach 
the age group of 55-57 years or complete 
qualifying service of 33 years and they can 
seek appointment of their wards (children) in 
their place.

***

'Have potential to seriously 
undermine press freedom', 
editors guild raises concern 

on new IT rules 

[LatestLaws.com - March 08, 2021]

The Editors Guild of India (EGI) raised serious 
concerns over the Centre’s notification of 

the Information Technology (Intermediary 
Guidelines and Digital Media Ethics Code) Rules, 
2021. According to EGI, these regulations will 
“fundamentally alter” and put “unreasonable 
restrictions” over digital media and therefore 
urged the government to take back these rules.

The EGI said that the government cannot 
“overwhelm India’s constitutional safeguards 
for free media.”

The new rules, “fundamentally alter 
how publishers of news operate over the 
Internet and have the potential to seriously 
undermine media freedom in India,” it added. 
The EGI statement read: “They empower the 
Union Government to block, delete, or modify 
published news anywhere in the country 
without any judicial oversight and mandate all 
publishers to establish a grievance redressal 
mechanism.”

The Centre on February 25 notified new 
guidelines, saying these were needed to hold 
social media and other companies accountable 
for “misuse and abuse”. The government’s 
new rules called for a three-tier regulation 
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mechanism on OTT platforms like Amazon 
Prime, Netflix, YouTube, etc.

***

A4 size paper to be used 
uniformly in Delhi High 

Court, district courts across 
all jurisdictions for all kind of 

pleadings from April 1 
[Bar and Bench: March 16th, 2021]

With effect from April 1, 2021, A4 size paper 
shall be used uniformly in all jurisdictions 

for all kind of pleadings contained in petitions, 
affidavits, applications or other documents 
etc., and all memorandum of appeals, orders 
and judgments in the Delhi High Court as well 
as in all District Courts of Delhi.

A practice direction to this effect was 
published by the Delhi High Court on Tuesday.

“A4 size paper be used uniformly in all 
jurisdictions for all kind of pleadings contained 
in petitions, affidavits, applications or other 
documents etc., and all memorandum of 
appeals, orders and judgments in the High Court 
as well as in all District Courts of Delhi.", the 
direction reads.

Till further directions, printing/typing 
shall be on one side of the paper.

As per the Notice, the A4 size paper 
to be used shall confirm to the following 
specification of paper and formatting style:

"A4 size paper (29.7 cm X 21 cm) having not 
less than 75 GSM with font – Times New Roman, 
font size 14, in 1.5 line spacing (for quotations 
and indents – font size 12 in single line spacing), 
with margin of 4 cm on left & right and 2 cm on 
top & bottom."

The direction was issued by the 
Chief Justice of Delhi High Court, on the 
recommendation of the Rules Committee 
under Section 123 of CPC which looks into 
Delhi High Court (Original Side) Rules, 2018 and 
ancillary matters.

Anticipatory bail 
once granted does not 

automatically end with filing 
of chargesheet: 
Supreme Court

 [LiveLaw.in - March 08, 2021]

The Supreme Court reiterated that the 
anticipatory bail once granted does 

not automatically end on the filing of the 
chargesheet. In this case, the Allahabad 
High Court, on an application made by the 
complainant held that the anticipatory bail 
granted to the accused by the Trial Court came 
to an end with the filing of a chargesheet, and 
directed him to surrender and apply for regular 
bail.

The bench noted 'mere fact that an 
accused is given relief under Section 438 at 
one stage, per se does not mean that upon 
the filing of a chargesheet, he is necessarily to 
surrender or/and apply for regular bail.' It was 
further held in the said judgment that 'mere 
subsequent event of the filing of a chargesheet 
cannot compel the accused to surrender and 
seek regular bail'.

“As regards the second question referred 
to this Court, it is held that the life or duration of 
an anticipatory bail order does not end normally 
at the time and stage when the accused is 
summoned by the court, or when charges are 
framed, but can continue till the end of the 
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trial. Again, if there are any special or peculiar 
features necessitating the court to limit the 
tenure of anticipatory bail, it is open for it to do 
so.

In view of the above, we are of the opinion 
that the High Court wrongly held that the 
anticipatory bail granted to the accused had 
come to an end with the filing of the chargesheet” 
the bench said while allowing the appeal. The 
Court clarified that it is always open to the 
parties to move an application before the 
concerned Trial Court for appropriate orders 
regarding the cancellation of anticipatory bail 
granted to the accused.

***

A wolf in watchdog’s clothing: 
On governments move to 

regulate digital media 

[The Hindu - 1st March 2021]

The new rules introduced by the Centre 
to regulate all types of digital platforms, 

with the idea of redressing user grievances 
and ensuring compliance with the law, are 
deeply unsettling as they will end up giving 
the government a good deal of leverage over 
online news publishers and intermediaries. 
This holds troubling implications for freedom 
of expression and right to information. 
Electronics and IT Minister Ravi Shankar 
Prasad, while launching The Information 
Technology (Guidelines for Intermediaries 
and Digital Media Ethics Code) Rules, 2021, 
presented it as a “soft-touch oversight 
mechanism”. It also claimed, the rules 

seek to “address people’s varied concerns 
while removing any misapprehension about 
curbing creativity and freedom of speech and 
expression”. The soft tone notwithstanding, 
these rules force digital news publishers 
and video streaming services to adhere to a 
cumbersome three-tier structure of regulation, 
with a government committee at its apex. This, 
in itself, is unprecedented in a country where 
the news media have been given the space all 
along to self-regulate, based on the mature 
understanding that any government presence 
could have a chilling effect on free speech and 
conversations. That the new rules pertain only 
to digital news media, and not to the whole of 
the news media, hardly provides comfort, as 
the former is increasingly becoming a prime 
source of news and views. Further, it is of 
significant concern that the purview of the IT 
Act, 2000, has been expanded to bring digital 
news media under its regulatory ambit without 
legislative action, which digital liberties 
organisations such as the Internet Freedom 
Foundation have flagged.

According to the rules, “Any person having 
a grievance regarding content published by 
a publisher in relation to the Code of Ethics 
may furnish his grievance on the grievance 
mechanism established by the publisher.” So, 
literally anyone could force a digital platform 
to take up any issue. It has to be taken up first, 
under the new rules, by the digital platform’s 
grievance officer. If there is no resolution or 
if the complainant is dissatisfied, this can 
be escalated to a “self-regulating” body of 
publishers. This can then be escalated to 
the highest level, the government’s oversight 
mechanism, according to which an inter-
departmental committee will be set up to 
address the grievance. Apart from imposing 
a compliance burden on digital publishers 
which many are small entities, it also opens the 
floodgates for all kinds of interventions. The 
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potential for misuse is enormous.
The new rules have increased the 

compliance burden for social media platforms 
too. It requires messaging apps such as 
WhatsApp and Signal to trace problematic 
messages to the originator. While the triggers 
for a judicial order that require such an 
identification are serious offences, it raises 
uneasy questions about how such apps will be 
able to adhere to such orders, as their messages 
are encrypted end-to-end. There is no denying 
that there are problems with online content, 
which the government has rightly highlighted 
now. Its release has referred to a 2018 Supreme 
Court observation that the government “may 
frame necessary guidelines to eliminate child 
pornography, rape and gangrape imageries, 
videos and sites in content hosting platforms 
and other applications”, besides making a 
mention of discussions in Parliament about 
social media misuse and fake news.

Some amount of tightening of policy 
is inevitable given new challenges. It could 
prove counterproductive in a country where 
the citizens still do not have a data privacy 
law to guard themselves against excesses 
committed by any party. Regulation has an 
important place in the scheme of things, and 
no one advocates giving a free pass to the 
digital platforms. But then, as this newspaper 
argued earlier, the laws to combat unlawful 
content are already in place. What is required 
is their uniform application.

***

'Disciplinary proceedings 
cannot continue after 

retirement', rules Supreme 
Court 

[LatestLaws.com - 23 Feb 2021]

The Supreme Court has held that disciplinary 
proceedings cannot continue against an 

employee after his retirement unless such 

action is authorised under the rules regulating 
the particular service. 

The Apex Court passed the order by 
setting aside the decision of the Allahabad 
High Court which validated the continuation of 
disciplinary proceedings against an employee 
of an organisation falling under Uttar Pradesh 
government.

A bench which dealt with the provision 
in the Uttar Pradesh Co-operative Employees 
Service Regulations, 1975, said there is no 
provision in it for initiation or continuation 
of disciplinary proceeding after retirement 
nor there is any provision stating that in case 
misconduct is established a deduction could 
be made from his retiral benefits. Once the 
appellant had retired from service on March 
31, 2009, there was no authority vested with 
the respondents for continuing the disciplinary 
proceeding even for the purpose of imposing 
any reduction in the retiral benefits payable 
to the appellant. In the absence of such an 
authority, it must be held that the enquiry had 
lapsed and the appellant was entitled to get full 
retiral benefits," the bench said.

The appeals are, therefore, allowed and 
the judgement and order of the High Court are 
set aside and the respondents are directed to 
pay arrears of salary and allowances payable to 
the appellant and also to pay him all the retiral 
benefits in accordance with the rules and 
regulations as if there had been no disciplinary 
proceeding or order passed therein," it said.

***
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A colonial relic: on need to 
scrap sedition law 

[The Hindu - February 27, 2021]

Repeated misuse of sedition law underlines 
the need to scrap it altogether.

A sessions court in Delhi has affirmed 
the belief that a dispassionate scrutiny of 
outlandish claims by the police is necessary 
for protecting the liberty of those jailed on 
flimsy, often political, reasons. Rejecting 
the purported evidence presented by the 
Delhi Police against climate change activist 
Disha Ravi, as “scanty and sketchy”, Judge 
Dharmender Rana has granted bail to the 
22-year-old arrested for nothing more than 
editing a document shared among a network of 
activists raising global support for the farmers’ 
protests against three central laws. Even 
though it was quite obvious that the claim of 
a global conspiracy behind the unsavoury and 
violent incidents that took place on January 
26 in New Delhi lacked credence, the order of 
bail is still notable for subjecting the specific 
charges to strict judicial scrutiny at a fairly 
early stage. In particular, the judge has applied 
the established test for a charge of sedition 
under Section 124A of the IPC to pass muster 

that the act involved must constitute a threat 
to public order and incitement to violence. 
He found that there was not even an iota of 
evidence indicating that the ‘toolkit’, a shared 
Google cloud document with ideas on how to 
go about amplifying the protests, in anyway 
incited violence. He was clear that there was 
no causal link between the violence and Ms. 
Ravi, a conclusion that confirmed widespread 
criticism that the arrest was unnecessary, and 
that the entire case was nothing more than a 
reflection of government paranoia.

The episode highlights a trend that has 
caused concern in recent times, the tendency 
of the rulers to treat instances of dissent, 
especially involving strident criticism of 
policies and laws in which particular regimes 
are deeply invested, as attempts to provoke 
disaffection and disloyalty. Hence, it is 
significant that the judge not only saw Ms. 
Ravi’s activism as related to her freedom of 
speech and expression, but went on to say 
that an attempt to reach a global audience 
is part of that freedom. In the backdrop 
of the claim that those who prepared the 
toolkit made common cause with Khalistani 
separatists, Judge Rana showed refreshing 
clarity in maintaining that mere interaction 
with a group with dubious credentials could 
not be used to consider someone culpable. 
It should also be underscored that such bail 
orders should not be rare or special, but be 
routine judicial responses to cases in which 
there is a mismatch between the accusation 
and the evidence. It is by now fairly clear to 
everyone except, perhaps, the government 
and its vociferous supporters, that there is no 
place in a modern democracy for a colonial-era 
legal provision such as sedition. Too broadly 
defined, prone to misuse, and functioning as 
a handy tool to repress activism, the section 
deserves to be scrapped.

***
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THE GOVERNMENT OF NATIONAL 
CAPITAL TERRITORY OF DELHI 

(AMENDMENT) ACT, 2021

An Act further to amend the Government of National Capital Territory of Delhi Act, 1991.

NO. 15 OF 2021
[28th March, 2021]

BE it enacted by Parliament in the Seventy-
second Year of the Republic of India as 

follows:-
1. (1)  This Act may be called the Government 

of National Capital Territory of Delhi 
(Amendment) Act, 2021.

(2)  It shall come into force on such date as the 
Central Government may, by notification 
in the Official Gazette, appoint.

2.  In section 21 of the Government of 
National Capital Territory of Delhi Act, 1991 
(hereinafter referred to as the principal Act), 
after sub-section (2), the following sub-
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section shall be inserted, namely:-
'(3) The expression "Government" referred 

to in any law to be made by the Legislative 
Assembly shall mean the Lieutenant Governor.’.
3.  In section 24 of the principal Act, in the 

second proviso,-
(i)  in clause (c), for the word and figures 

"section 43.", the words and figures 
"section 43; or" shall be substituted;

(ii)  after clause (c), the following clause shall 
be inserted, namely:-
"(d)  incidentally covers any of the matters 

which falls outside the purview of the 
powers conferred on the Legislative 
Assembly."

4.  In section 33 of the principal Act, in sub-
section (1),-
(a)  after the words "conduct of its business", 

the words "which shall not be inconsistent 
with the Rules of Procedure and Conduct 
of Business in House of the People" shall 
be inserted;

(b)  in the proviso, for the words "Provided 
that", the following shall be substituted, 
namely:-

"Provided that the Legislative Assembly 
shall not make any rule to enable itself or 
its Committees to consider the matters 

of day-to-day administration of the 
Capital or conduct inquiries in relation 
to the administrative decisions, and any 
of the rule made in contravention of this 
proviso, before the commencement of the 
Government of National Capital Territory of 
Delhi (Amendment) Act, 2021, shall be void:

Provided further that".
5.  In section 44 of the principal Act, in sub-

section (2), the following proviso shall be 
inserted, namely:—
"Provided that before taking any executive 
action in pursuance of the decision of 
the Council of Ministers or a Minister, to 
exercise powers of Government, State 
Government, Appropriate Government, 
Lieutenant Governor, Administrator or 
Chief Commissioner, as the case may be, 
under any law in force in the Capital, the 
opinion of Lieutenant Governor in term of 
proviso to clause (4) of article 239AA of the 
Constitution shall be obtained on all such 
matters as may be specified, by a general 
or special order, by Lieutenant Governor.".

DR. G. NARAYANA RAJU,
Secretary to the Govt. of India.

01. C 02. B 03. D 04. B 05. B

06. C 07. C 08. C 09. D 10. D

ANSWERS TO LEGAL QUIZ

"Law is not law, if it violates the 
principles of eternal justice."

Lydia Maria Child
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BE it enacted by Parliament in the Seventy-
second Year of the Republic of India as 

follows:-
1. Short title and commencement.

(1)  This Act may be called the Juvenile 
Justice (Care and Protection of Children) 
Amendment Act, 2021.

(2)  It shall come into force on such date as the 
Central Government may, by notification 
in the Official Gazette, appoint.

2. Amendment of section 2.
In section 2 of the Juvenile Justice 

(Care and Protection of Children) Act, 2015 
(hereinafter referred to as principal Act),—

(i) clause (4) shall be omitted;
(ii) in clause (14),-

(a)  in sub-clause (ii), after the words 
“contravention of”, the words “the 
provisions of this Act or” shall be 
inserted;

THE JUVENILE JUSTICE 
(CARE AND PROTECTION OF 

CHILDREN) AMENDMENT
 BILL, 2021

A
BILL

to amend the Juvenile Justice (Care and Protection of Children) Act, 2015.
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(b)  for sub-clause (vi), the following sub-
clause shall be substituted, namely:-
“(vi) who does not have parents and no 
one is willing to take care of and protect 
or who is abandoned or surrendered;”;

(c)  in sub-clause (ix), for the words “is likely 
to be”, the words “has been or is being or 
is likely to be” shall be substituted;

(iii)  in clause (17), for the words “Children’s 
Home”, the words “child care 10 institution” 
shall be substituted;

(iv)  in clause (26), for the words “which is the 
focal point”, the words “which shall function 
under the supervision of the District 
Magistrate” shall be substituted;

(v)  after clause (26), the following clause shall 
be inserted, namely:—
‘(26A) “District Magistrate” includes 
Additional District Magistrate of 15 the 
District;’;

(vi)  in clause (46), the words “the person in-
charge of which is willing” shall be omitted;

(vii)  for clause (54), the following clause shall be 
substituted, namely:—

‘(54) “serious offences” includes the 
offences for which the punishment under 

the Indian Penal Code or any other law for 
the time being in force, is,-
(a)  minimum imprisonment for a term more 

than three years and not exceeding 
seven years; or

(b)  maximum imprisonment for a term 
more than seven years but no minimum 
imprisonment or minimum imprisonment 
of less than seven years 25 is provided.’

3. Amendment of section 3.
In section 3 of the principal Act, for the 

words “the Board, and”, the words “the Board, 
the Committee, or” shall be substituted.
4. Amendment of section 4.

In section 4 of the principal Act, in sub-
section (7), in clause (iii), for the words “less 
than”, the word “minimum” shall be substituted. 
30
5. Amendment of section 8.

In section 8 of the principal Act, in sub-
section (3), in clause (m), for the words “of 
such a child to the observation home”, the 
words “that child to an observation home or 
place of safety, as the case may be,” shall be 
substituted.
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(i)  has any past record of violation of human 
rights or child rights,

(ii)  has been convicted of an offence 
involving moral turpitude, and such 
conviction has not been reversed or has 
not been granted full pardon in respect 
of such offence,

(iii)  has been removed or dismissed from 
service of the Government of India or 
State Government or an undertaking 
or corporation owned or controlled 
by the Government of India or State 
Government,

(iv)  has ever indulged in child abuse or 
employment of child labour or immoral 
act or any other violation of human 
rights or immoral acts, or

(v)  is part of management of a child care 
institution in a District.”.
(ii)  in sub-section (7), in clause (iii), for the 

words “less than”, the word “minimum” 
shall be substituted;

(iii)  for sub-section (8),the following 
sub-section shall be substituted, 
namely:—

“(8) The Committee shall submit a report 
to the District Magistrate in such form as may 
be prescribed and the District Magistrate shall 
conduct a quarterly review of the functioning 
of the Committee.”;

(iv)  for sub-section (10), the following sub-
section shall be substituted, namely:—

6. Amendment of section 12.
In section 12 of the principal Act, in sub-

section (2), after the words “observation home”, 
the words “or a place of safety, as the case may 
be,” shall be inserted.
7. Amendment of section 16.

In section 16 of the principal Act, after 
sub-section (3), the following sub-section shall 
be inserted, namely:—

“(4) The District Magistrate may, as and 
when required, in the best interest of a 
child, call for any information from all the 
stakeholders including the Board and the 
Committee.”. 

8. Amendment of section 18.
In section 18 of the principal Act, in sub-

section (1), after the words “heinous offence,”, 
the words and figures “or a child above the 
age of sixteen years has committed a heinous 
offence and the Board has, after preliminary 
assessment under section 15, disposed of the 
matter” shall be inserted.
9. Amendment of section 27.

In section 27 of the principal Act,—
(i)  for sub-section (4), the following sub-

sections shall be substituted, namely:-
“(4) No person shall be appointed as a 
member of the Committee unless he has 
a degree in child psychology or psychiatry 
or law or social work or sociology or human 
health or education or human development 
or special education for differently abled 
children and has been actively involved 
in health, education or welfare activities 
pertaining to children for seven years or 
is a practicing professional with a degree 
in child psychology or psychiatry or law or 
social work or sociology or human health or 
education or human development or special 
education for differently abled children.
(4A) No person shall be eligible for selection 
as a member of the Committee, if he-
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“(10) The District Magistrate shall be the 
grievance redressal authority to entertain any 
grievance arising out of the functioning of the 
Committee and the affected child or anyone 
connected with the child, as the case may 
be, may file a complaint before the District 
Magistrate who shall take cognizance of the 
action of the Committee and, after giving the 
parties an opportunity of being heard, pass 
appropriate order.”
10. Amendment of section 32.

In section 32 of the principal Act, for sub-
section (2), the following sub-section shall be 
substituted, namely:—

“(2) The information regarding a child 
referred to in sub-section (1) shall be uploaded 
by the Committee or the District Child 
Protection Unit or the child care institution, 
as the case may be, on a portal as may be 
specified by the Central Government in this 
behalf.”

11. Amendment of section 37.
In section 37 of the principal Act, in sub-

section (1), the words “submitted by Child 
Welfare Officer” shall be omitted.
12. Amendment of section 38.

In section 38 of the principal Act, in sub-
section (5), after the words “shall inform”, 45 
the words “the District Magistrate,” shall be 
inserted.
13. Amendment of section 40.

In section 40 of the principal Act, after 

sub-section (3), the following sub-section shall 
be inserted, namely: —

“(4) The Committee shall submit a 
quarterly report regarding restored, dead and 
runaway children to the State Government and 
the District Magistrate in such form as may be 
prescribed.”
14. Amendment of section 41.

In section 41 of the principal Act,—
(i)  in sub-section (1), the words “, within a 

period of six months from the date of 
commencement of this Act,” shall be 
omitted;

(ii)  in sub-section (2), for the words “shall 
determine”, the words “shall, after 
considering the recommendations of the 
District Magistrate, determine” shall be 10 
substituted.

15. Amendment of section 54.
In section 54 of the principal Act,––

(i)  in sub-section (2), for the words “District 
Child Protection Units or State Government, 
as the case may be”, the words “District 
Magistrate” shall be substituted;

(ii)  in sub-section (3), for the words “District 
Child Protection Unit or the State 15 
Government”, the words “District Magistrate” 
shall be substituted.

16. Amendment of section 55.
In section 55 of the principal Act, in sub-

section (1), after the words “State Government”, 
the words “or District Magistrate” shall be 
inserted.
17. Amendment of section 56.

In section 56 of the principal Act, in sub-
section (5), for the word “Court”, the words 
“District Magistrate” shall be substituted. 20
18. Amendment of section 58.

In section 58 of the principal Act,—
(i)  in sub-section (3), for the words “in the court”, 

the words “before the District Magistrate” 
shall be substituted;
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section (2), for the words “in cases where the 
case”, the words “in the pending case or in the 
case which” shall be substituted.
26. Substitution of section 86.

For section 86 of the principal Act, 
the following section shall be substituted, 
namely:—

“86. (1) Where an offence under this Act 
is punishable with imprisonment for a 10 term 
of more than seven years, then, such offence 
shall be cognizable and non-bailable.

(2) Where an offence under this Act is 
punishable with imprisonment for a term 
of three years and above, but not more than 
seven years, then, such offence shall be non-
cognizable and non-bailable.

(3) Where an offence, under this Act is 
punishable with imprisonment for less than 
three years or with fine only, then, such offence 
shall be non-cognizable and bailable.

(4) Notwithstanding anything contained 
in the Code of Criminal Procedure, 1973 or the 
Commission for Protection of Child Rights Act, 
2005 or the Protection of Children from Sexual 
Offences Act, 2012, offences under this Act 
shall be triable by the Children’s Court.”
27. Amendment of section 87.

In section 87 of the principal Act, for the 
“Explanation”, the following Explanation shall 
be substituted, namely:—

‘Explanation.—For the purposes of this 
section, the expression “abetment” shall have 
the same meaning as assigned to it in section 
107 of the Indian Penal Code.’
28. Amendment of section 101.

In section 101 of the principal Act, —
(i)  for sub-section (3), the following sub-section 

shall be substituted, namely:–
“(3) No appeal shall lie from any order of 
acquittal made by the Board in respect of a 
child alleged to have committed an offence 
other than the heinous offence by a child 

(ii)  in sub-section (4), for the words “court 
order”, the words “order passed by the 
District Magistrate” shall be substituted.

19. Amendment of section 59.
In section 59 of the principal Act,—

(i)  in sub-section (7), for the words “in the court”, 
the words “before the District Magistrate” 
shall be substituted;

(ii)  in sub-section (8), for the words “court 
order”, the words “order passed by the 
District Magistrate” shall be substituted.

20. Amendment of section 60.
In section 60 of the principal Act, in sub-

section (1), for the word “court”, the words 
“District Magistrate” shall be substituted.
21. Amendment of section 61.

In section 61 of the principal Act,—
(i)  for the marginal heading, the following 

marginal heading shall be substituted, 
namely:—
“Procedure for disposal of adoption 
proceedings.”;

(ii)  in sub-section (1), for the word “court”, 
the words “District Magistrate” shall be 
substituted;

(iii)  in sub-section (2), for the word “court”, 
the words “District Magistrate” shall be 
substituted.

22. Amendment of section 63.
In section 63 of the principal Act, for the 

word “court”, the words “District Magistrate” 
shall be substituted.
23. Amendment of section 64.

In section 64 of the principal Act, for the 
words “concerned courts”, the words “District 
Magistrate” shall be substituted.
24. Amendment of section 65.

In section 65 of the principal Act, in sub-
section (4), for the word “court”, the words 
“District Magistrate” shall be substituted.
25. Amendment of section 74.

In section 74 of the principal Act, in sub-
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who has completed or is above the age of 
sixteen years.”

(ii)  after sub-section (5), the following sub-
sections shall be inserted, namely:—
“(6) Any person aggrieved by an adoption 
order passed by the District Magistrate 
may, within a period of thirty days from the 
date of such order passed by the District 
Magistrate, file an appeal before the 
Divisional Commissioner.
(7) Every appeal filed under sub-section (6), 
shall be decided as expeditiously as possible 
and an endeavour shall be made to dispose it 
within a period of four weeks from the date 
of filing of the appeal:
Provided that where there is no Divisional 
Commissioner, the State Government or 
Union territory Administration, as the case 
may be, may, by notification, empower 
an officer equivalent to the rank of the 
Divisional Commissioner to decide the 
appeal.”

29. Amendment of section 110.
In section 110 of the principal Act, in sub-

section (2),—
(a)  after clause (xiv), the following clause 

shall be inserted, namely:—
“(xiva) the form of report submitted to the 
District Magistrate under sub¬section (8) of 
section 27;”;
(b)  after clause (xxii), the following clause 

shall be inserted, namely:—
“(xxiia) the form of quarterly report regarding 
restored, dead and runaway children under 
sub-section (4) of section 40;”.

STATEMENT OF OBJECTS AND REASONS
The Juvenile Justice (Care and Protection 

of Children) Act, 2015 (the Juvenile Justice 
Act) came into force with effect from the 
15th January, 2016, by repealing the Juvenile 
Justice Act, 2000,with a comprehensive 

provision for the children alleged or found to be 
in conflict with law and children in need of care 
and protection. The Juvenile Justice Act has 
been made in pursuance of the Constitution 
of India which mandates equal rights for 
children and also mandates upon State, inter 
alia, to take suitable measures for protection 
of children.The Act also fulfils the India’s 
commitment as a signatory to the United 
Nations Convention on the rights of the child, 
the United Nations Standard Millennium Rules 
for the Administration of Juvenile Justice, 
1985 (the Beijing Rules), the Hague Convention 
on Protection of Children and Co-operation in 
respect of Inter-country Adoption (1993) and 
other related international instruments.
2.  Sub-section (1) of section 56 of the Juvenile 

Justice Act provides that adoption shall be 
resorted to for ensuring right to family for 
the orphan, abandoned and surrendered 
children, as per the provisions of the said 
Act and the rules and regulations made 
thereunder. Section 63 of the Juvenile 
Justice Act stipulates that the adoption is 
final on the issuance of the adoption order 
by the Court. Sub-section (2) of section 61 of 
the said Act also provides that the adoption 
proceedings shall be disposed of by the court 
within a period of two months from the date 
of filing of an application. It was observed 
that there is significant delay in finalisation 
of adoption cases in Courts. Besides, these 
adoption cases are non-adversarial in nature 
and to be dealt according to well laid out 
process. Hence, it is proposed to culminate 
the adoption process at the level of District 
Magistrate in the District.

3.  District Magistrate, being the Chief Executive 
Officer in the District, is suitably placed to 
ensure effective coordination among the 
stakeholders for facilitation of necessary 
services for children’s rehabilitation/re-
integration. By further empowering District 
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Magistrate to deal with child protection 
and adoption process, it aims to facilitate 
a coordinated and effective response of 
District Administration to various issues 
pertaining to children, including adoption.

4.  The Juvenile Justice Act deals with “Petty”, 
“Serious” and “Heinous” categories of 
offences. Hon’ble Supreme Court in the 
matter of Shilpa Mittal Vs. State of NCT of 
Delhi (Criminal Appeal No. 34 of 2020), vide 
its judgment dated the 9th January, 2020 
has observed that the Juvenile Justice Act 
does not deal with the fourth category of 
offences viz., offence where the maximum 
sentence is more than seven years 
imprisonment, but no minimum sentence, or 
minimum sentence of less than seven years 
is provided and treated the same as “serious 
offences” under the Act.

5.  Accordingly, the Juvenile Justice (Care and 
Protection of Children) Amendment Bill, 
2021, inter alia, proposes:—
(a)  to strengthen child protection at district 

level by empowering District Magistrate 
including Additional District Magistrate 
to effectively coordinate and monitor the 
functions of various agencies responsible 
for implementation of the provisions of 

the Juvenile Justice Act;
(b)  to empower District Magistrate including 

Additional District Magistrate to 
authorise orders of adoption, in order to 
address issues of delay in adoption and 
to propose that appeals on the orders 
of adoption may be preferred to the 
Divisional Commissioner;

(c)  to strengthen the Child Welfare 
Committee by incorporating provisions 
relating to educational qualifications 
for the members and stipulating 
eligibility conditions for selection of the 
committee;

(d)  to categorise offences wherein 
maximum sentence is more than seven 
years imprisonment but no minimum 
sentence, or a minimum sentence of 
less than seven years has been provided 
as “serious offences” under the Juvenile 
Justice Act; and

(f)  to remove difficulties in interpretation of 
the Juvenile Justice Act. 

6.  The Bill seeks to achieve the above 
objectives.

NEW DELHI;                         SMRITI ZUBIN IRANI.
The 9th March, 2021.
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Socialist Constitution 
in the Making

Dr M. P. Raju

The socialist feature of the Indian 
Constitution has been mostly taken for 

granted.  However, recently questions have 
been raised in some quarters as to the truth 
of this claim.  Some have even ventured into 
arguing that a socialist form of a state was not 
befitting to India. There are some who dare to 
cast doubts as to whether our Constitution was 
socialistic in its features prior to the addition 
of the term ‘socialist’ into the Preamble in 1977. 

Socialistic Traditions in 
Ancient India

A socialistic state 
is considered as the one 
which has the primary and 
main duty to protect the 
have-nots from the haves. 
It is seen as  a welfare 
state which does not allow 
concentration of wealth and 
means of production to the 
common detriment. In this 
sense, various traditions 
in ancient India were 
unanimous in conceiving 
the state as necessarily a 
socialist state. 

According to almost all the different 
theories of governance in ancient India, 
protection of the weak and providing them 
welfare was the core of governance, not to 
speak of good governance. The very purpose of 

governance was to protect the have-nots from 
the haves, that is,  to protect the small  fishes 
from the big fishes- to protect the people 
from  'matsya nyaya'. [Mahabharata 12/ 58; 12/ 
67/17-28]. According to Rigveda the very role  
and duty of the king was to be the protector 
of  those people who required protection 
(janasya gopta), in addition to be a destroyer 
of the towns of their enemies (puraam bhetta).
[Krishna Kumar, 1998:6]. Arthashastra of 
Kautalya (1/9) also reiterates this role of the 

king as the protector of the 
weak people from the strong,  
like the small fishes from the 
big fishes. 

The very first step in 
the policy of governance or 
'dandaniti' is the protection of 
weak – the protection of the 
little fish from the big fishes. 
One of the first stories of 
practical  dandaniti is that 
of Prajapati Manu (Vyvaswat 
Manu). This story of the 
primordial man who does 
his first act of governance  
at the request of a little fish 

to save her from Matsya Nyaya is a shared 
memory in the Indian traditions. The said 
story finds its place in different versions in 
different literatures. This story also brings 
to the front the relevance of socialistic form 
of Constitutional governance i.e. to prevent 

* Advocate, Supreme Court, Email: mprajuassociates@gmail.com



39MAY 2021    LEGAL NEWS & VIEWS     

THE MAKING OF THE CONSTITUTION-24

matsyanyaya. This we find in Satpata Brahmana 
(Skanda 1.8.1.1-6; also in Matsyapurana and in 
Vanaparva of Mahabharata). 

This socialistic form of governance is 
a continuous policy followed by all the great 
governments. We find this in Arthashastra 
which may be  a reflection of the practice at 
the time of Chandragupta Maurya. Ashoka the 
great was famous for providing a welfare state 
if not a socialistic state in today’s sense. 

Independence Movement and the Project of a 
Socialist Republic

During the freedom struggle, except 
a few religious nationalists, all the groups 
and organisations had pledged to provide a 
socialistic form of government. The resolutions 
adopted by the Indian National Congress 
during the independence movement had 
clearly spelt out this. The Karachi resolution 
on Fundamental Rights and Economic 
Programme adopted on 31st  March 1931  is an 
example. 

Bhagat Singh and other similar freedom 
fighters were very clearly for a socialist India 
and not merely an independent one. Inqlab 
Zindabad (Long Live Revolution) one of the 
most most popular slogans of the freedom 
struggle is a socialist slogan. The other 
slogan Samrajyavad ka Nash Ho (Down with 
Imperialism) was also a socalist slogan. These 
two slogans were raised by Bhagat Singh 
and B.K.Dutt in the central Asembly after 
throwing the harmless Bombs. Bhagat Singh 
was instrumental in making Inqlab Zindabad 
(Long Live Revolution) the most popular 
slogan of the Indian masses. “Inqlab Zindabad, 
finally replaced Bande Matram, which was the 
popular slogan of the nationalist movement 
from 1905 to April 1929, prior to Bhagat Singh 
and Dutt raising ‘Inqlab Zindabad’ in the Central 
Assembly.” (Chaman Lal, Understanding 
Bhagat Singh, Aakar Books, Delhi, 2013:14)  

During the freedom struggle the 

revolutionaries had been getting more and 
more convinced about the need of a socialist 
agenda for the revolutionary movements. 
The members of the Hindustan Republican 
Association called an urgent meeting of the 
central committee of the HRA on September 
8 and 9, 1928 at Ferozeshah Kotla ground in 
Delhi. There after long deliberations and at 
the suggestion of Bhagat Singh, supported by 
Sukdev, Bejoy Kumar Sinha, Shiv Verma and 
Jaidev Kapoor, HRA was renamed as HSRA 
(Hindustan Socialist Republican Association). 
The addition of the word socialist was a well 
thought out qualitative change of perception 
about the goal of the Indian revolution. The 
freedom and independence sought by Bhagat 
Singh was of the “millions upon millions of 
human beings in slums and huts” whose blood 
is sucked by the “capitalist vampires.” The 
combination of socialism, humanism and 
nationalism that was the trademark of Bhagat 
Singh was going to become even stronger after 
the launch of the (HRSA) in September 1928. 

Bhagat Singh
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While Bhagat Singh remained the key figure 
of the HSRA, among its leaders were other 
outstanding men, including Sukhdev, a great 
admirer of communism, Vijay Kumar Sinha, an 
avid reader, Shiv Verma and Chandrashekhar 
Azad, who was in charge of the Association’s 
“military” operations. In February 1931, Bhagat 
Singh, addressing the youth wrote that 
“Revolution means the complete overthrow of 
the existing social order and its replacement 
with the socialist order...”

Bhagat Singh had expressed clearly 
his commitment to socialistic principles in 
addition to his rejection of religion in Why I am 
an atheist, written in prison – just when he was 
condemned to death:

“… With no selfish motive, or desire 
to be awarded here or hereafter, quite 
disinterestedly have I devoted my life to the 
cause of independence, because I could not 
do otherwise. The day we find a great number 
of men and women with this psychology who 
cannot devote themselves to anything else 
than the service of mankind and emancipation 
of the suffering humanity; that day shall 
inaugurate the era of liberty. Not to become a 
king, nor to gain any other rewards, here or, or 
in the next birth or after death in paradise, shall 
they be inspired to challenge the oppressors, 

exploiters, and tyrants, but to cast off the yoke 
of serfdom from the neck of humanity and to 
establish liberty ad peace shall they tread 
this  - to their individual selves perilous and to 
their noble selves the only glorious imaginable 
– path.” (Bhagat Singh, ‘Why I am an Atheist’, 
The People, September 27, 1931p. 197 extracted 
in Chaman Lal, Understanding Bhagat Singh, 
Aakar Books, Delhi, 2013: p. 173.)

Commenting on Bhagat Singh, Periyar E. 
V. Ramasamy wrote in his editorial in his Tamil 
weekly Kudi Arasu dted 29th March 1931:  “The 
same philosophy that underlies our endeavour 
to eradicate untouchability also forms the 
basis of the efforts to remove poverty. To 
abolish untouchability we have to abolish the 
principle of upper and lower castes. In the 
same manner, to remove poverty we have to 
do away with the principle of capitalists and 
wage earners. So socialism and communism 
are nothing but getting rid of these concepts 
and systems. These are the principles Bhagat 
Singh stood for.”  (Quoted in Chaman Lal, 
Understanding Bhagat Singh, Aakar Books, 
Delhi, 2013: p. 190-191.)

By the time the Constitution was to be 
framed almost all different groups agitating 
or campaigning for independence had 
come to share the aspiration of making the 
independent India into a socialist one. This 
was reflected in the various drafts prepared by 
different persons even prior to the Constituent 
Assembly. 

Objectives Resolution and  Socialist Republic 
as an Aim 

The objectives Resolution which was 
moved in the Constituent Assembly on 13the 
December 1946 and passed on 22nd January 
1947 was considered to be socialist in its 
spirit.  Everybody understood its emphasis 
on economic and social justice in addition to 
political justice as the core of the socialist 
aim of the Constitution. The socialistic feature 

Sukhdev
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was also seen in its clear declaration that all 
sovereignty, authority and power derived from 
the people of India. In the same vein it was 
specified that adequate safeguards should be 
provided for minorities, backward and tribal 
areas, and depressed and other backward 
classes. Thus the socialistic character of the 
Resolution was not in doubt at all. 

However, the question could be raised as 
to why the term socialist was not inserted in the 
Resolution. Jawahar Lal Nehru who had moved 
the Resolution in the Assembly himself had 
clarified it on 13th December 1946 imagining 
that some persons might take objection to this 
Resolution on the ground that they have not 
said that it should be a socialist State. 

“Well, I stand for Socialism and, I hope, 
India will stand for Socialism and that India will 
go towards the constitution of a Socialist State 
and I do believe that the whole world will have 
to go that way. What form of Socialism again 
is another matter for your considerations. But 
the main thing is that in such a Resolution, if, 
in accordance with my own desire, I had put in, 
that we want a Socialist State, we would have 
put in something which may be agreeable to 
many and may not be agreeable to some and 
we wanted this Resolution 
not to be controversial in 
regard to such matters. 
Therefore we have laid 
down, not theoretical words 
and formulae, but rather 
the content of the thing we 
desire. This is important and I 
take it there can be no dispute 
about it.” (CAD,  Volume no.1, 
13th December 1946, p. 62)

While speaking on 
the Objectives Resolution 
on 17th December 1946 , 
Mr. M. R. Masani spoke on 
the socialistic feature of 

the future constitution as reflected in the 
Resolution, 

“I approach this part of the Resolution, 
Sir, as a democratic socialist, a socialist who 
feels that democracy needs to be extended 
from the political to the economic and social 
spheres and that, if socialism does not mean 
that, then it means nothing at all. I welcome 
this Resolution in spite of the fact that neither 
the word 'democracy' nor the word 'socialist' 
finds a place in its Preamble… 

“As a socialist, Sir, I welcome this aspect 
of the Resolution because, as the Mover has 
rightly pointed out, the content of economic 
democracy is there although the label is not 
there. The Resolution, in my view clearly 
rejects the present social structure; it rejects 
the social status quo. There can be no other 
meaning to the words in clause 5 which refer to 
justice-- social, economic and political...” (CAD,  
Volume no.1, 17th December 1946, p.92)

Mr Masani was convinced that that the 
Resolution was socialistic in its content and 
that the Resolution went as far as it could in 
satisfying the most ardent socialist amongst 
them. He then quoted the leader of the Indian 
Socialist Party, Jai Prakash Narain who was not 

a member of the Assembly to 
the effect that his “picture of 
a socialist India is the picture 
of an economic and political 
democracy. In this democracy, 
men will neither be slaves to 
capitalism nor to a party or the 
State. Man will be free."

He also expressed his 
hope that “this Resolution 
points the direction to a 
constitution where the people 
will be in power, where the 
individual will occupy the 
centre of the stage and the 
development of the individual 

M. Masani
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personality will be the main aim of our social 
good, that I support this part of the Resolution, 
this aspect of it, for I believe that, as the fathers 
of the United States Constitution put it, every 
individual Indian has an "inalienable right to 
Life, Liberty and pursuit of Happiness".(Ibid, 
p. 94)

While speaking on the Resolution on 17th 
December 1946 Dr B.R. Ambedkar expressed 
his disappointment in not having the term 
socialist in it despite the fact that the mover 
Mr Nehru himself was known as a socialist. He 
said, 

“I must confess that, coming as the 
Resolution does from Pandit Jawaharlal Nehru 
who is reputed to be a socialist, this Resolution, 
although non-controversial, is to my mind very 
disappointing. I should have expected him to 
go much further than he has done in that part 
of the Resolution… 

Sir, there are here certain provisions 
which speak of justice, economical, social and 
political. If this Resolution has a reality behind 
it and a sincerity, of which I have not the least 
doubt, coming as it does from the Mover of 
the Resolution, I should have expected some 
provision whereby it would have been possible 
for the State to make economic, social and 
political justice a reality and I should have from 
that point of view expected the Resolution to 
state in most explicit terms that in order that 
there may be social and economic justice in the 
country, that there would be nationalisation of 
industry and nationalisation of land, I do not 
understand how it could be possible for any 
future Government which believes in doing 
justice socially, economically and politically, 
unless its economy is a socialistic economy.” 
(CAD, Volume no.1, 17th December 1946, pp. 
99-100 )

On 19th December 1946 Shrimati 
Dakshayani Velayudan, the first Dalit lady 
graduate of India, spoke responding to the 

Resolution and stressed the necessity of 
having a socialist republic:

“What we want is the removal, immediate 
removal, of our social disabilities. Only an 
Independent Socialist Indian Republic can give 
freedom and equality of status to the Harijans. 
Our freedom can be obtained only from Indians 
and not from the British Government…

“The Harijans will be free only in a Socialist 
Republic India, and let us all support the 
Resolution and work for its implementation 
even if it demands the utmost sacrifices from 
us.” (CAD, Volume no.1, 19th December 1946, p. 
152).

Thus almost all the members of the 
Assembly from its inception wanted a socialist 
Constitution. The differences, if any, were only 
about the form of socialism.
Socialism in the Debates

With regard to the non-inclusion of the 
term socialist anywhere in the provisions of 
the Constitution, there have been debates. 
On 15th November 1948 Prof K.T. Shah who 
himself was a known socialist proposed an 
amendment to Article 1, to include the epithet 
‘socialist’, among other things, to the phrase 
‘Union of States’ to the effect that ‘India shall 
be a …. Socialist Union of States’.  

Prof. K.P. Shah



43MAY 2021    LEGAL NEWS & VIEWS     

THE MAKING OF THE CONSTITUTION-24

He explained his reasons for the proposal. 
Regarding the proposed description as 
socialist, Prof. Shah said, 

“… I am fully aware that it would not be 
quite a correct description of the state today 
in India to call it a Socialist Union. I am afraid 
it is anything but Socialist so far. But I do not 
see any reason why we should not insert here 
an aspiration, which I trust many in this House 
share with me, that if not today, soon hereafter, 
the character and composition of the State will 
change, change so radically, so satisfactorily 
and effectively that the country would become 
a truly Socialist Union of States.” (CAD,  Volume 
no.7, 15th November 1948, p. 401)

Dr. B. R. Ambedkar did not accept the 
amendment. Apart from his ground that it 
may not be proper to specify as such  in the 
constitution, his main reason for opposing 
the amendment was the provisions of the 
constitution have already laid out a socialist 
character of the Republic. Dr Ambedkar  
explained that the amendment was purely 
superfluous: 

“My Honourable friend, Prof. Shah, does 
not seem to have taken into account the fact 
that apart from the Fundamental Rights, 
which we have embodied in the Constitution, 
we have also introduced other sections which 
deal with directive principles of state policy. 
If my honourable friend were to read the 
Articles contained in Part IV, he will find that 
both the Legislature as well as the Executive 
have been placed by this Constitution under 
certain definite obligations as to the form of 
their policy.” 

Then he quoted Article 31 (present 39), 
of Part Four, the Directive Principles of State 
Policy which deals with socialistic feature and 
then said: 

“There are some other items more or 
less in the same strain. What I would like to 
ask Professor Shah is this: If these directive 

principles to which I have drawn attention 
are not socialistic in their direction and in 
their content, I fail to understand what more 
socialism can be.”  (CAD,  Volume no.7, 15th 
November 1948, p. 402)

There have been discussions on the 
socialistic nature of the constitution on  19th 
November 1948, during the discussions on 
Article 30 (present Article 38) also. Dr B.R. 
Ambedkar while replying to these speeches 
and proposed  amendments said, 

“…While we have established political 
democracy, it is also the desire that we should 
lay down as our ideal economic democracy. We 
do not want merely to lay down a mechanism 
to enable people to come and capture power. 
The Constitution also wishes to lay down 
an ideal before those who would be forming 
the Government. That idea is economic 
democracy, whereby, so far as I am concerned, 
I understand to mean, 'one man, one value'. …” 
(CAD, Volume no.7, 19th November 1948, p.  
494). 

Speaking on the final draft of the 
Constitution on 17th November 1949 Prof. N. 
G. Ranga spoke on the need of a Civil Service 
to put into effect the ideal of Socialism,

“But now within the period of three years, 
we have been able to realise how necessary 
it is for us, if we are to achieve cooperative 
progress or Gandhian Socialism, how 
necessary it is to have a Civil Service…”. At 
the same time he also hoped that  our people 
would see to it that the Central Government of 
the future would always be democratic, that 
it would not be allowed to degenerate either 
into a Communist totalitarianism or a Fascist 
totalitarianism. (CAD, Volume no.11, 17th 
November 1949, p. 629)

Amending Preamble Adding Word ‘Socialist’
In 1976 the Preamble was amended by 

the Parliament through the Forty Second 
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amendment introducing the word ‘socialist’ 
in the Preamble  and it came into effect with 
effect from 3rd January 1977. This amendment 
was taken up by Lok Sabha on 25 October 1976 
for discussion and passed it on 2 November 
1976. On 4 November 1976 The Rajya Sabha 
took it up and passed it on 11 November 1976. 
By and large members from both the Houses 
welcomed the addition of the word socialist as 
also other additions. 

Some amendments were proposed to 
specify the socialist character. Shri Bibhuti 
Mishra (Motihari) moved an amendment to 
add in the Preamble provisions to the effect 
for “creating a social order in which (i) there 
shall be equal distribution of national income 
permitting a disparity not higher than the 
ratio of one to five between the incomes of 
the lowest and the highest paid person from 
and out o public funds; (ii) there shall be no 
unemployment; ….”. 

Shri Hari Kisore Singh (Pupri), Shri Kartik 
Oran (Lohardaga), and Shri Yamuna Prasad 
Mandal (Samastipur)  had moved similar but 
separate amendments. Shri B.V.Naik (Kanara) 
wanted to insert after ‘Nation’ ‘wherein all shall 
have the right to work and none shall have 
the power to waste’. There were a few other 
similar amendments also proposed. But none 
of them were accepted and the term socialist 
was added to the Preamble. Some of the 
amendments by way of 42nd amendment were 
withdrawn by the subsequent Parliaments at 
the instance of subsequent governments, but 
the one incorporating the term ‘socialist’ was 
not reversed. The validity of the  amendment 
adding the word ‘socialist’ was considered  by 
the Supreme Court and was upheld. In Minerva 
Mills Ltd v. Union of India (1980) 3 SCC 625, at 
page 643 Supreme Court has held: 

“By the aforesaid amendments, what 
was originally described as a “Sovereign 
Democratic Republic” became a “Sovereign 

Socialist Secular Democratic Republic” and 
the resolution to promote the “unity of the 
nation was elevated into a promise to promote 
the “unity and integrity of the nation”. These 
amendments furnish the most eloquent 
example of how the amending power can be 
exercised consistently with the creed of the 
Constitution. They offer promise of more; they 
do not scuttle a precious heritage.”

In D.S. Nakara v. Union of India, (1983) 1 
SCC 305, at page 326 : 

“What does a Socialist Republic imply? 
Socialism is a much misunderstood word. 
Values determine contemporary socialism 
pure and simple…The principal aim of a 
socialist State is to eliminate inequality in 
income and status and standards of life… This 
amongst others on economic side envisaged 
economic equality and  equitable distribution 
of income. This is a blend of Marxism and 
Gandhism leaning heavily towards Gandhian 
socialism.”

Despite all the clear provisions of the 
Constitution including those of Part Four, 
the detailed debates in the Assembly and 
the categorical pronouncements of the apex 
court, there have been recent attempts, 
sometimes stealthy sometimes overt, to alter 
the socialistic feature of our nation state. If 
this continues unopposed the days may not 
be far when the fears our founding mothers 
and fathers may come true. The privatization 
spree, the new Labour Laws, the new Farm 
Laws, among others, are all serious warnings. 
We may well remind ourselves of the words of 
Albert  Einstein: “This crippling of individuals 
is I consider the worst evil of capitalism. 
I am convinced there is only one way to 
eliminate these grave evils, namely through 
the establishment of a socialist economy, 
accompanied by an educational system which 
would be oriented towards social goals.” (Albert 
Einstein, ‘Why Socialism’, Monthly Review, May 
1949.)
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Interview of 
Ms. Kavita Kuruganti 

In the face of the ongoing farmer agitation there are several questions 
that come to mind. Why are our farmers angry? What has sparked this 

agitation that has the world raising eyebrows at us?

Ms. Kuruganti is a social activist known for her work related to sustainable 
farm livelihoods and farmers’ rights. She has decades of experience 
working in the development sector and is Founder Convenor of Alliance 
for Sustainable & Holistic Agriculture (ASHA), a pan-Indian alliance of 
more than 400 organisations that have come together to secure India’s 
‘Food, Farmers & Freedom’. She has also served on several Government 
of India’s Committees/Task Forces in an advisory role. 

Ms. Kavita Kuruganti [KK] talks to Anshu Hardy Davar [AHD] to help 
us demystify the farmer agitation, the critical role that women play in 
farming communities and why we must be conscious of the food we 
place on our tables.

AHD: Please tell us something about your 
childhood, early education. What inspired you 
to work towards sustainable farm livelihoods?
KK: I have been born in a regular urban middle 
class family with both my parents working. 
For three generations now, there has been 
no farming in the family. However, during my 
Master’s in Communication from Hyderabad 
Central University, I got an opportunity to 
be exposed to the fantastic work of Deccan 
Development Society in Telangana. Here, I met 
many inspiring dalit women leaders and their 
work related to sustainable farming and living. 
After my final exams, I just packed my bags 
and started living in a village and working with 
these women and this organization! 
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AHD: We recently marked a 100 days of the 
farmers protest – in your point of view what 
in these three farm laws is worrying from the 
perspective of the farming community? How do 
these laws translate for the small and marginal 
farmer?
KK: The ongoing farmers’ protests have 
crossed 120 days or 4 months of sitting in 
at Delhi’s borders. The protests are against 
3 Central Farm Laws that were brought in 
undemocratically as well as to get a statutory 
entitlement for all farmers in the form of a 
legally guaranteed MSP for their agricultural 
commodities.

The protests against the laws is a 
resistance against the government abdicating 
its responsibilities towards farmers, and about 
the government creating a pro-corporate 
facilitative atmosphere at the expense of 
farmers’ interests. These laws de-regulate 
agricultural markets, violate federal polity 
thereby diluting state accountability to farmers, 
expose farmers to greater exploitation, take 
away the meagre protection that is available 
to them today and also reduce the collective 
bargaining and struggle capacity of farmers. 
They attack farmers both as producers and 
as consumers. In India, small and marginal 
farmers are denied even the benefits that 
accrue to a small set of large landholders. 
These laws will take away even the indirect 
positive price signals that the earlier regime 
provided to unregulated markets in which small 
and marginal farmers might be operating.

AHD: The farmers agitation is symbolic of the 
non-acceptance of a top-down approach as far 
as legislation in agriculture is concerned – what 
do you suggest can be a possible resolution to 
this conflict?
KK: The current agitation is certainly about 
non-acceptance of a top-down approach or a 
centralized approach to policy and law-making 
in the field of agriculture. What we need is a 

livelihoods perspective that is grassroots-
upwards, in our policy making related to 
farmers. A macro-economic perspective for 
the sector is not the only lens to be used.

AHD: The TIME magazine dedicated its cover 
to women leading India’s farmer protests – 
farming being perceived as very patriarchal – 
male oriented domain. Is it now time for women 
to be recognized as an equal half of our farming 
community?
KK: Well, the time to recognize women as 
significant contributors to Indian agriculture 
and our food sovereignty is long overdue! The 
ongoing farmers’ movement has certainly 
provided some spaces that open up the debate 
around women farmers and their role in our 
farming sector. There have been opportunities 
when these women farmers exercised their 
own agency in asserting their rights, even if 
it was mainly limited to the right to protest! 
It is time for us to recognize that Farmers are 
not just land-owners or title holders to land. 
We need to recognize the effort that goes in 
from the side of women farmers that too as 
agricultural workers, cultivators, livestock 
rearers, fishers, forest produce gatherers etc., 
in our imagination of farming. That is the only 
way to double farmers’ incomes, in fact!

AHD: Why is the expansion of the MSP to other 
commodities / vegetables facing resistance 
from the Government?  
KK: This is a question that is best asked to 
the government. You would think that the 
BJP would realise that legalizing MSP for all 
crops is something that farmers will reward 
the party for! However, it is being unwise in 
rejecting the demand when it can very well 
encash on the opportunity without being 
termed populist. And this demand is very 
legitimate and genuine, even though it might 
appear to be populist. In fact, this will increase 
the purchasing power in rural India and fulfill 
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the dream of GDP growth that many policy 
makers hold. There are really no great financial 
implications for the government since no one 
is asking for all produce to be purchased by the 
government. What is being asked is like the 
Minimum Wages Act where the government 
lays down a norm for the market forces to 
behave in a particular manner. For everyone 
purchasing from farmers to purchase only at 
and above MSP and not below that. This is fairly 
doable and the government should accept the 
demand without any hesitation. It is a win-win 
for crop diversification too. We can in fact 
achieve import substitution by this.

AHD: The price difference between what the 
farmer is paid for his produce and the price 
that the end consumer pays is tremendous. 
How can the farmer secure better pricing for 
his produce? What kind of mechanisms need 
to be put in place?
KK: It would be good if we do not refer to 
farmers as only “he/his/him”!! that is the whole 
point about invisibility of women farmers, by 
the way.

There are two kinds of efforts that we 
need to put in when it comes to better prices 
for farmers. One is about giving a decent 
return to the farmer over and above the cost 
of production. That is where MSP guarantee 
comes into picture. The other is to move 
larger and larger shares of the final consumer 
price to the farmers. The latter requires value 
addition opportunities to be put into the hands 
of farmers’ collectives, for investments to be 
made on more direct marketing channels, for 
proper investments on farmer collectives etc. 
“Intermediation” can be absorbed into those 
parts of the supply and value chains that 
farmers themselves manage, for such margins 
to accrue to farmers and not to go to someone 
else.

AHD: You head the “Coalition for GMO Free 
India”. Can you please demystify what GM 

means and why a consumer should be more 
“Conscious” of the food we place on our tables?
KK: The Coalition for a GM-Free India is a broad 
based platform of farmers’ organisations, 
environmental and women’s groups, 
scientists and other individuals fighting 
against hazardous technologies (like gene 
technologies) in farming and for putting 
into place, lasting farmer-controlled and 
sustainable solutions. As part of our work, we 
also reach out to consumers since GM foods 
will impact consumers too in terms of unsafe 
food ending up on their plates. In their own 
self-interest, it is important that consumers 
opt for non-chemical, non-GM food, for better 
health. In the process, they will also be helping 
farmers shift to better production systems. 
This will be a win-win for farmers, consumers 
and our environment.

AHD: Farming communities in international 
jurisdictions are a prosperous community – 
contrary to India. Most farmers’ children do 
not want to engage in farming.  Selling the land 
is more profitable than farming which entails 
tremendous hard work and is often riddled 
with poverty. Are there any suggested best 
practices from abroad that we could adopt in 
India?
KK: The ‘development’ trajectories in other 
countries have been historically different in 
other countries, including in terms of colonizing 
others and benefiting from the same. In many 
other countries, land consolidation is the 
natural outcome that emerged from their 
development pathways whereas in India, 
land fragmentation and diminishing holdings 
are the reality. What we can learn from other 
countries is mostly about what not to replicate 
or emulate in India, I would say. For uniquely 
Indian problems, we need Indian solutions and 
our diversity of knowledge, innovations and 
past heritage is rich enough that we can evolve 
such solutions. 
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