EDITOR'S DESK

COMMUNALISATION OF A TRAGEDY

A

fifteen year old pregnant elephant died in tragic circumstances on 27th May
2020 in Palakkad, Kerala. She had accidentally eaten a Pine apple filled with
crackers. Her mouth burnt as crackers exploded, her lower jaw was damaged
and she lost her life. There are many dimensions of the issue. Firstly the fruit was filled with crackers
to scare off wild boars that damage the crops and farms. Elephant was the accidental victim. Furious
at the incident, the BJP MP and former Minster of Environment and Forests, Maneka Gandhi lashed
out with a tweet, full of inaccuracies and fully laced with communal biases. She attributed the event
to have taken place in Malappuram, the Muslim majority district of Kerala and tweeted, “Mallapuram
is known for its intense criminal activity, especially with regard to animals. No action has ever
been taken against single poacher or wildlife killer so they keep doing it.” In her statement she said
Malappuram is the most disturbed district in the country. According to her, everyday something
horrible is reported from the district. Not only all types of animals are killed, people are also killed
in communal incidents. That happens there almost every day. Her tweet and the statement together
picture Malappuram and Kerala in the most negative light but are totally based on falsehoods.
Her statements about Malappuram are purely a concoction. The crime rate in this district
is much lower than her own electoral constituency Sultanpur. As far as communal disturbance is
concerned, Malappuram did not witness any violence while Mumbai, Surat, Bhopal were burning
and many other places in North India were experiencing the pangs of violence in the wake of Babri
demolition. Backing up her tweet the current Environment and Forest minister Javdekar added that,
such incident, which has taken place in Malappuram are against Indian culture. The Minister with all
information under his command did not even know that the incident took place in Palakkad and not
in Malappuram. But of course as biases rule the roost currently Mr. Javdekar also wanted to target
a Muslim majority district. Apart from the communal angle which has been instilled by these two
personalities from BJP, the incidence has raised many issues related to our treatment of animals.
India, a multi-religious and multi-cultural society is undergoing the pangs of communalization at a
rapid pace. In this process the religious minorities are targeted and subjected to violence, which is
overtly justified. Now any incident or tragedy is given a communal turn with ease as the communal
forces are strong and they have built up a massive formal and informal media network. We saw this
in case of Corona pandemic, when a section of media and many communal functionaries blamed
Tablighi Jamaat for being Corona spreaders, for preparing Corona bomb and for undertaking Corona
Jihad. We see again that the death of an elephant is given a communal turn with falsehoods by
respectable persons of the ruling party.
Definitely, there is a need to formulate norms for use of animals, which are kind and
compassionate. One appreciates the concern for the pregnant, would be mothers and the unborn
child. What about another would be mother, Safoora Zargar, an M Phil Student at Jamia, who is
behind the bars, denied bail for participating in the anti CAA protests. The refusal to grant bail to
Zargar has yet again reminded us that not all motherhoods are equal. Not in the eyes of the state, the
political classes, or society. Where is our compassion? Is it reserved only for elephants of Kerala?
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The digital divide:

Why Kerala is not ready for
the online education plunge

T

he Union government and
the states seem to have
come to the conclusion
that universalisation of
online education is the only way to
overcome the restrictions put in place
to curb the spread of Covid-19, despite
official data on internet accessibility,
connectivity, and functional literacy
among potential users pointing to
the possible exclusion of a majority
of students. The lack of access to
the non-negotiables for participating
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in knowledge transaction in an equal and
effective manner, accentuated by the chaotic
economic conditions in the last few months,
hasn’t deterred policy makers from telling
students that they will have no option but to
adopt this new normal.
Kerala also is going ahead with efforts
to universalize online education. Though state
education minister C Raveendranath says
the move is born out of the Covid-induced
emergency, several educators and policymakers are worried about the possible impact
of the move on the society in terms of social
justice goals. The Kerala government had, a
few days ago, prescribed the terms to ensure
comprehensive application of online education
at the collegiate level. The government
decreed that necessary arrangements should
be in place to ensure attendance of students,
without specifying how this could be done.

effective learning; the present method seems
to ignore this fact.
Last week, a newspaper reported that
the availability of non-negotiables required
for online education was poor among the
Adivasis, Dalits and those who work in
traditional sectors (such as the fisher folk).
If this is the situation in Kerala, one could
imagine the overall Indian scenario where
economic and social deprivation is much
higher. A telephonic survey of college and
university teachers in Kerala conducted by
this author found that 30-40% of the students
in different institutions are affected by
economic and non-economic dimensions of
digital divide. The institutions they represent
have been holding online classes for the last
two months. Of course, such standard dataoriented empirical studies do not reflect the
micro aspects relating to the experience of
students living in different types of distress
situations, those in conflict ridden families,
those who depend on friends for access,
and many marginalized groups such as the
physically challenged and trans people.

Is Kerala ready for the universalisation
of online learning? Here are some numbers
from the Internet and Mobile Association
of India (IAMAI) that should have guided
policy making. According to the latest IAMAI
numbers, India has a total of 504 million
Un-moderated and non-dialogical
active Internet users (April 2020). This makes manner in which online education is rolled
it amply clear that a majority of the population out as a comprehensive strategy for teaching
is outside the requirements for
is also challenging the teachers
online transactions of any kind. Some even suggest
who also share the same
According to an earlier IAMAI that this is merely a
environmental factors that stop
report (November 2019), internet stop gap choice to tide
students from participating on
availability in Kerala (54%) is over the Covid-19 crisis, an equal basis. A majority of
second only to Delhi NCR that forgetting the fact that
teachers are also not capable of
topped in internet penetration the UGC has already sent managing the operations of online
(69%). The accuracy of the directives to universities educational platforms at present
studies assessing the availability to start online core
– some are related to accessing
of internet enabled phones is not courses on Swayam
data while some others are skillbeyond doubt. Each student in a
related. A press release by the
platform.
family might require a phone for
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All Kerala Government College Teachers
has dealt with this aspect in clear terms. The
communication dated May 24, 2020 suggests
that the bureaucracy should have waited for the
report of a committee of experts established
in April 2020. The note says the government
did not follow the principles of participatory
decision making and such situations reveal
structural problems in decision making
where the possibility of incorporating the
suggestions of a professional body is ruled
out. This is contrary to the inclusive public
policy administration in Kerala, for which the
state is getting accolades across the globe.
One has to see the adoption of online
technologies in Kerala in connection with
the fast track changes suggested in the 2019
national draft policy on higher education. This
has two important social impact dimensions,
raising questions about a disconnect
between technology and social justice in the
society. The most important aspect is the
discrimination against the students from the
marginalised groups who are bound to suffer
from “natural dropping out situations”. Such
dropping outs will be listed as caused by non4
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The most important aspect
is the discrimination
against the students from
the marginalised groups
who are bound to suffer
from “natural dropping out
situations”. Such dropping
outs will be listed as caused
by non-systemic factors
as in the cases of dropouts
from Dalits and other
marginalised sections.
systemic factors as in the cases of dropouts
from Dalits and other marginalised sections.
Nuanced civil society assessments have
time and again disputed the rationalization
of dropouts as non-systemic. This is where
the educated public needs to understand that
the right to education as enshrined in the
Constitution is the yardstick on which such
scenarios should be assessed. Operation of
a public policy should be wetted at different
levels to ensure that social, cultural, economic
and civil rights of people are protected. India
is a member of several such international
agreements on human rights where the right
to education of the marginalized people is
enshrined. However, the fast-tracking of
technology driven education is dispossessing
the marginalized people of the constitutionally
guaranteed meaningful education, an essential
human right.
A large number of intellectuals
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including those in the teaching profession the streets, one could only hope that the game
seem to support fast-tracking online teaching of development will not ignore their survival.
arguing that technological changes are Last year, Kerala witnessed situations where
inevitable. Some even suggest that this is children of Adivasis were not able to get
merely a stop gap choice to tide over the admission to higher education because of
Covid-19 crisis, forgetting the fact that the UGC “digital divide” issues that are related to
has already sent directives to universities to data ability. The issue was highlighted in
start online core courses on Swayam platform. an earlier article by this author, published
Those who defend universalization of online on this platform. If our priority is to ensure
education also believe that the trickling down equity and meaningful education to all
of online education culture will result in all sections, the statecraft needs to reorient itself
sections of the society embracing the method. on rights-based approaches to development.
However, an entire educational generation It is also true that data ability is a problem
may lose out in the process. Such disruption even in developed economies. However,
in educational mobility might seriously there are strong doubts about the viability
impact the marginalised sections, losing out of the centuries-old system of collective and
the gains from struggles of older generations, shared knowledge sharing in universities.
Considering the universities as social
constitutional guarantees, rightsKerala
spaces for revolutionary action
based policy implementations
also is going ahead
and democratic engagement, it
and constant social vigil. All
with efforts to universalize
may also be argued that the
such gains and values will be
online education. Though state
new versions of capitalism do
lost if the trickledown logic
education minister C Raveendranath
not entertain the rebellious
is liberally accepted. Such
says the move is born out of the Covidyouth who question its
policies could only benefit
induced emergency, several educators
command-driven social
those who sell gadgets
and policymakers are worried about
engineering. In other words,
and data, providing them a
the possible impact of the move on
most undemocratic regimes
market opportunity.
the society in terms of social
seek to control or annul spaces
Sadly, the trickle-down
justice goals.
of protest within their territories.
enthusiasts fail to see that reforms
like digitisation are descending on to the
It is understandable that the state
heads of families with absolutely no income is compelled by conflicting priorities that
in the last few months. The intellectuals who demand use of technology at the time of the
support the implementation of a socially coronavirus epidemic where usual modes of
divisive technology are helping the totalitarian governance have collapsed. State planning
tendencies in decision making. It should also board member K Raviraman says the state
be underlined here that protection of life government has no option but to follow the
and livelihoods (Article 21) is inextricably global trend of transition towards online
connected to right to meaningful education. learning. He says the government should
With the starving poor are still flowing into ensure that the policies do not help widen the
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already existing digital divide, denying a level playing
field for the marginalised sections.
In this context, it is also important to hold
education-oriented village congregations to discuss
the impact of online education, where children under
18 could register their opinions on policy making. It
needs to be seen if institutions including some central
universities are adopting a wait a watch approach on
appropriate learning and examination methods for the
days of the Covid-19 pandemic. Public action agents
from civil society are denied a role in the planning and
implementation of policies in tribal areas. Many tribal
hamlets that are socially and geographically alienated
are under the mercy of the forest department. The
intervention of the social welfare ministry is urgently
required to implement governance measures from a
social justice point of view.
Source: Policy Circle, May 28, 2020

If our priority is to ensure
equity and meaningful
education to all sections,
the statecraft needs to
reorient itself on rights-based
approaches to development. It
is also true that data ability is
a problem even in developed
economies. However, there
are strong doubts about the
viability of the centuries-old
system of collective and
shared knowledge sharing in
universities.

Expanding the Provider Base
for First-Trimester Abortions:
A Solution to Reducing Unsafe
Abortions in India

T

he Medical Termination of Pregnancy
(Amendment) Bill of 2020, passed by the Lok
Sabha on 17th March1, is expected to bring
the second-ever amendment in the MTP
✳ 2nd Year Student, Campus Law Centre
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By - Kanika✳
Act of 1971. While the bill has suggested
an increase in the upper gestation limit for
availing abortion services to 24 weeks, it has
not made any changes in the provider base
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under the Act. Acknowledging the everexisting shortage of medical prActitioners in
India and the nature of the medical techniques
employed in inducing first-trimester abortions,
the author advocates for a task-shifting of
this procedure from allopathic physicians/
surgeons to non-allopathic prActitioners and
mid-level health care workers in India.
Abortion--a luxury in India
The MTP Act is welfare legislation,
enActed to address the malady of maternal
mortality in India resulting from unsafe
abortions. It legalises the termination of
pregnancy under certain socio-economic
circumstances which may impAct the mental
or physical health of a woman. Pregnancies
can be legally terminated with the consent of
an adult woman in cases where it causes an
imminent danger to the life or physical health
of the woman. The Act also acknowledges the
grave impAct unwanted pregnancies have
on the mental health of women in cases of
rape and failure of contraceptive methods
used by a married couple to limit the size of
their family. Thereby, allowing the woman to
terminate her pregnancy.
Even after the enActment
of fairly liberal laws, according
to a study conducted by The
Lancet, an estimate of 15.6
million abortions occurred
in India in 2015. More
than 78% (12.3 m) of these
abortions were conducted
outside the medical
facilities2. Another study
by the Indian Journal of
Medical Ethics conducted in

the same year showed that 10-13% of maternal
deaths in India were caused due to unsafe
abortions3. While the lack of awareness and
taboos related to abortion are well-established
reasons for a high number of covert abortions
taking place in India, umpteen numbers of
women, especially from rural regions are
unable to access legal abortion services due
to the inadequate number of abortion facilities
and registered gynecologists/obstetrics in the
country.
Providers of abortion services under the
MTP Act
The MTP Rules of 1975 and 2003
restrict the provider base for abortions only
to the medical prActitioners who have a
recognised medical qualification under the
Indian Medical Council Act and have their
names entered in the State Medical Register
with a compulsory experience of a year or
surgical experience of 6 months in the field
of gynecology and obstetrics. A Registered
Medical PrActitioner (RMP) who doesn’t
have the given experience can still perform
abortions if he/she has assisted another RMP in
the performance of 25 abortions, out of which
at least 5 abortions were performed by
him/her independently.
For preserving the
health of the women and
restricting the misuse of
the Act for sex-selective
abortions, a woman
requires a compulsory
opinion from an RMP for
availing abortion services
before 12 weeks of the
gestation period and another
JUNE 2020 LEGAL NEWS & VIEWS
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opinion from an additional RMP in cases of
abortion between 12 to 20 weeks of gestation
period4.
FAct-check on the current provider base
in India
The Indian Public Health Standards
(IPHS) prescribes for the availability of one
gynecologist in a Community Health Facility
(CHF) per 1.2 lakh people. As per this number,
more than 10,000 gynecologists are required
to make CHCs fully functional all across
India5. Further, most of the currently available
abortion facilities are located in urban areas
while more than 70% of the Indian women
reside in rural areas6. With the high rate of
vacancies and absenteeism prevalent among
medical prActitioners, the CHFs available in
rural areas are serving only at 23.4% of the
required manpower7.
Implications of restriction in the provider
base under the MTP Act
Untrained prActitioners as gap fillers
Due to the unavailability of trained
prActitioners in the Community and Primary
Health Centres along with the general lack
of awareness among women regarding the
availability of these professionals, women
avail abortion services from untrained,
unqualified, and informal prActitioners.
These prActitioners include nurses, auxiliary
midwives, and non-allopathic prActitioners
who provide unsafe abortions that may lead
to medical complications8.
Self-termination of Pregnancy
The MTP Amendment of 2002,
legalized Medical Methods of Abortions
8
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(non-surgical termination of pregnancy)
using a combination of the drugs mifepristone
and misoprostol for terminating pregnancies
up to 7 weeks9. After the legalisation of
medical abortions, these medications became
available through chemists which are being
used by many women to self-terminate their
pregnancy. While the availability of these
medications has increased the women’s
access to safer abortions, providing it overthe-counter to women having less knowledge
about the usage of these medications can
increase the risk of unsafe abortions especially
for women coming from rural areas10.
Expansion of the provider base
More than 90% of abortions in
India are conducted in the first trimester
of the pregnancy11. These pregnancies are
legally terminated either by Manual Vacuum
Aspiration (MVA) or by using Medical
Methods of Abortion (MMA)12. Both these
methods are safe, effective, and considerable
alternatives to surgical curettage.
In 30% of India’s districts, sub-centres
with ANMs serve double the patients they
are supposed to13. Even after this debilitating
shortage of RMPs, non-allopathic physicians
trained in Ayurveda, Unani, Siddha and

VIEWS
Homeopathy (AYUSH), nurses and midlevel workers like Auxiliary Nurses and
Midwives (ANMs), who constitute a large
part of the Indian Health Care System are
prohibited from performing abortions. The
proposal of including them in the provider
base has met with disapproval from the
Indian Medical Association as they believe
that these prActitioners are not trained
and well-equipped to perform abortions.
Nevertheless, studies done in various parts of
India have shown that when trained properly,
these prActitioners are competent enough to
perform first-trimester abortions14.
A study conducted in Bihar and
Jharkhand comparing the ability of
physicians and nurses in performing MVA
showed that after receiving proper training,
nurses performed the procedure as safely
and effectively as physicians. Further, the
nurses were as skilled as physicians in
assessing the gestational age and completion
of abortion15. Another study in Rajasthan
showed that out of the women who visited
a nurse-midwife led public health centre
with abortion complications, 75% of them
were treated successfully by a nurse and the
remainders were immediately referred to
higher-level facilities16. Being a non-invasive
method, MMA is a popular technique for
abortion among women. Administering pills
is also beneficial in cases where there is no
infrastructure to perform MVA17. Allowing
AYUSH and ANMs in administering or
prescribing these medications will help in
reducing the unsafe abortions caused by
women using OTC medications without any
guidance.
Another contention that has been

raised by the government in not allowing
these prActitioners for performing abortions
is the risk of an increase in sex-selective
procedures/abortions which are illegal in
India under the Pre-Conception and Pre-Natal
Diagnostics Act, 1994. However, according
to the IPAS Development Foundation, the
sex of the fetus cannot be determined in the
first trimester even through an ultrasound18,
making a strong case for the holistic inclusion
of these prActitioners in the current provider
base under the Act.
Many countries with similar
demographics as India have also shown a
reduction in unsafe abortions after absorbing
non-allopathic prActitioners and nursesmidwives in the provider base for abortions in
the first trimester. Countries like South Africa
and Vietnam have recognised mid-level
workers as providers of MVA abortions. For
JUNE 2020 LEGAL NEWS & VIEWS
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the effective amalgamation of their workers in
the service, South Africa launched an initiative
to train registered midwives throughout the
country to provide abortion at primary health
care facilities. An evaluation conducted by
physicians at 27 public health care facilities
showed that midwives showed good clinical
skills in 75% of the procedures19.
Conclusion
Currently, more than five lakh
Ayurveda prActitioners20 and 3 lakh ANMs
are prActicing in India21 . Although Primary
Health Care Centres are being run primarily
by these prActitioners, an RMP is mandatorily
required to perform abortion leaving the role

of the other prActitioners limited to providing
emergency referrals and other information to
women. The training of these prActitioners
will serve a dual purpose of curing the problem
of personnel shortage and of increasing the
accessibility of abortion services to remote
areas with the help of 8 lakh registered
ASHA Workers who are well connected to the
grassroots levels of the community. Training
these prActitioners will also help in the swift
treatment of post-abortion complications
and will go a long way in ensuring safer
abortions in the first trimester and thus help
in erasing the blot of high maternal deaths in
our country.
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REACHING
THE VICTIMS
OF DOMESTIC
VIOLENCE
AMID
COVID-19
Ajay Pandey✳

T

here has been a surge in cases of
domestic violence against women and girls
during the pandemic of COVID-19. The
Secretary General of the United Nations,
Antonio Guterres, has drawn the world’s
attention to, what he terms as horrifying,
surge in the cases of domestic violence
directed towards women and girls because of
COVID-19 lockdowns. Every third woman
around the globe has experienced or is
subjected to some form of domestic violence.
It is estimated that less than forty percent of
those women who face such violence seek

help. It is a serious violation of women’s and
girls’ human rights. The COVID-19 pandemic
is putting unprecedented stress on essential
services. Non-essential services are under
lockdown. This leaves the victim women
and girls with very little scope for redressal
no matter how grave their suffering is. With
rising joblessness and dwindling economic
scenario, instances of domestic abuse of
women and girls will rise even further. In
India, the National Commission for Women
has reported that it received greater number
of complaints of domestic violence since the

✳ P rofessor of Law and Executive Director, Clinical Programmes,
Jindal Global Law School, www.jgls.edu.in.
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lockdown came into effect. These complaints
have been received via emails. Several women
and girls, especially in rural areas, have no
access to emails and other channels to convey
their plight anywhere under these extreme
circumstances that the spread of COVID-19
created. Services to protect and support women
victims of domestic violence have a critical
role and they have to be provided the status of
essential services. Reaching out to the victims
of domestic violence may not be easy in these
difficult times. However, effective ways have
to be put in place to ensure that such victims
are not left alone and without support.
Measures to Reduce Domestic Violence
From increasing investment in online
services and civil society organizations to
scaling up public awareness campaigns,
particularly those targeted at men and boys,
the UN recommends a number of measures to
reduce domestic violence in these trying times.
Other recommendations include avoiding the
release of prisoners convicted of violence

against women in any form and declaring
shelters for women victims as essential
services. Creating safe ways for women to
seek support and ensuring continuance of
judicial systems to prosecute abusers are
some other important recommendations. It is
indeed important to adhere to all necessary
measures to protect women and girls from one
of the worst and most prevalent violations of
women’s human rights in the form of domestic
abuse. The concerned public institutions and
authorities must ensure provision of necessary
services and support to protect women and
girls form domestic violence. Governments
must explore new ways and efforts to make
these services even stronger and more
accessible.
Departments and ministries for
women in the central government and state
governments must assume leadership role for
women in these difficult times. They need to
ensure that all the institutions and authorities
mandated to protect and promote the rights
of women and girls deliver the desired. The
National Commission for Women
and all state women commissions
must play a more strengthened role.
One Stop Centres and Stri Shakti
Kendras should be oriented and
trained to promptly and adequately
support the survivor women of
domestic violence. The protection
officers and other service providers
appointed under the Protection of
Women from Domestic Violence
Act, 2005 must not be given any
suggestion that they can have
relaxed responsibilities under the
Act because their services may be
JUNE 2020 LEGAL NEWS & VIEWS
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can help with the required outreach and
connect with the victims. NALSA will need to
have new strategies in place to administer and
monitor provision of legal help to the victim
women and girls given the new protocol of
social distancing. NALSA has a mandate
emanating from the Act to work with law
school clinics and it must explore the potential
of this provision to its fullest in making its
outreach and services more effective.
The Delhi State Legal Services
Authority has taken some important steps
to reach out to the victims of domestic
required elsewhere in the pandemic.
violence and provide support to them. They
have worked to ensure that the matters
Role of Legal Services Authorities
related to domestic violence are treated as
Legal Services Authorities at the urgent matters before the courts. Their help
National, State, District and Taluk (block) desks at every police station is to ensure that
level, constituted through the Legal Services victims have a trained and sensitive worker
Authorities Act, 1987, are required to provide to provide support to victims. They have tied
free legal aid and advice to women at all levels. up with Safal (the chain of vegetable shops)
With their vast reach and mandate, these to generate awareness amongst women about
authorities, with the support of guidelines of various services and support that the state
the National Legal Services
legal services authority
Authority (NALSA), must UN recommends a number of
provides to them. Similarly,
ensure that their helplines and
the authority has also
measures to reduce domestic
other channels are readied
tied up with pharmacists
to encourage the victims to violence in these trying times.
association of Delhi to use
Other
recommendations
include
conveniently approach them.
pharmacy outlets as channels
Legal services authorities avoiding the release of prisoners for women to report any
need to explore ways to make convicted of violence against
domestic abuse to service
their community connect women in any form and declaring providers. The authority’s
and outreach more effective.
whatsapp helpline number is
shelters for women victims as
Social media platforms for
well advertised. The victims
manageable jurisdictions essential services. Creating safe may seek support by making
at Taluk levels may be ways for women to seek support missed calls if they have
quite useful. Legal services and ensuring continuance of
difficulty in reporting their
authority at Taluk level and judicial systems to prosecute
cases because the presence
their para legal volunteers abusers are some other
of perpetrator makes it

important recommendations.
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difficult for them to talk. Some other legal
services authorities too came up with some
exemplary initiatives to provide legal aid to
the victims with limited or no easy scope to
reach out for help. It is important that legal
services authorities work with an expanded
mandate of legal aid. It is often not the
need of legal representation in a court of
law that a victims seeks to access justice
or to ameliorate her situation. Provision of
information by way of legal awareness or
literacy together with their confidence in
the system of protection and support can be
empowering and instilling a sense of security
amongst the victims. Effective methods of
legal literacy and awareness generation need
to be explored for the success of provisions
of law and mechanisms of support for the
victims. Additionally, it is important that
good practices are supported, considered and
replicated by other legal services authorities.
Conclusion
Law school clinics too will need
to play a greater role in linking the victim
seekers of support to various institutions and
authorities and supporting their cases until
their logical conclusion. With their unique
role of providing avenues of practical learning
and contributing to social justice, law school
clinics have immense potential to support
legal services authorities and other institutions
and service providers in the provision of their
services to the women survivors of domestic
violence especially in rural areas. Every
law school or college in India is required to
have a functional legal clinic. These clinics
together with civil society organisations can

bring a much desired paradigm shift in victim
support and justice. They have a challenge
as well as opportunity to demonstrate how
they can rise up to the occasion. They have
to reimagine their interventions for legal
aid and social justice with newer methods
of communication and stakeholder outreach
efforts particularly the communities. They
will need to coordinate with their community
volunteers with greater emphasis on telephone
calls, whatsApp messaging, and such other
communication platforms. This will help them
in carrying out their initiatives effectively
while working within the framework of
social distancing. Law school clinics must
not suspend their community outreach work
due to the pandemic rather they need to
strengthen it further in these difficult times.
Moving forward with these learnings, law
schools will need to develop new tools and
methods in their pedagogy to teach and train
legal professionals who would readily adapt
and respond to unforeseen challenges.

Legal Services Authorities at the National,
State, District and Taluk (block) level,
constituted through the Legal Services
Authorities Act, 1987, are required to provide
free legal aid and advice to women at all
levels. With their vast reach and mandate,
these authorities, with the support of
guidelines of the National Legal Services
Authority (NALSA), must ensure that their
helplines and other channels are readied
to encourage the victims to conveniently
approach them.
JUNE 2020 LEGAL NEWS & VIEWS
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Art of Cross-examination:

basic Canons
Live Law - May 5, 2020

Introduction:

T

he law of evidence is a system of
rules for ascertaining controverted
questions of fact in a judicial
investigation of the dispute before
the Court.
In India, the Indian Evidence Act,
1872 ("Indian Evidence Act") is the principal
legislation indicating, what is evidence, what
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are the types of evidence, what are the facts on
which evidence are to be led and what are the
facts on which evidence need not be led, who
has the burden to lead the evidence, and last,
as pertinent for the present discussion, how is
the veracity of evidence led and claims made
by the parties or witnesses thereof, are to be
proved.
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Modes to test the veracity of witnesses:
There are several ways in which the
veracity of the averred and collected facts can
be proved to varying degrees. For example,
a statements on oath, attaches a degree of
authenticity to the statements of a witness of
the parties. Similarly, for the limited purposes,
the brain-mapping test and Narco-analysis
test assist in determining the veracity of the
statements of witnesses. However, among
them, the cross-examination is the principal
and perennial mode, to equate the veracity
of the averments of a witness in all types of
disputes.
Canons of Cross-examination:
While preparing for the crossexamination and at the time of crossexamination of a witness, in today's gait of
the litigation in the Indian Courts. It must be
remembered that such principles are always
non-exhaustive and often molded as per the
facts and circumstances of the case, the nature
of the witness, the nature of the judicial officer
supervising the trial, and also the nature of
opposing counsel. Some of these basic tenets
may be drawn as follows:

LAW

the essential elements for commission and
recusal from an offence like theft, murder,
unlawful assembly, etc. Equally, it is important
to have a bird's eye view of the essential
procedural perquisites like what documents
require registration, what documents require
stamping, what documents need to be filed in
original, when can a party file their certified
copies.
2. Know the facts: A dossier of the case must
be thoroughly read and as far as possible,
read in chronological order along with
the annexures/exhibits/reports attached.
A conjoint reading of the pleadings or
evidential-affidavits and the documents or
evidence attached is always recommended,
instead of, reading the documents disjointly. In the exercise, mark out the
deficiencies and contradictions found in
the documents or statements, as the case
may be.
It would be apt to cite an instance
from the cross-examination of Richard Pigott
by Sir Charles Russel before the Parnell
Commission. At the very beginning of the
cross-examination, Sir Charles Russel asked

1. Know the law: It is indisputable to state
that good understanding of the substantive
laws, the procedural laws, and the adjective
laws is always quint-essential for effective
cross-examination by any lawyer. This is
because the questions of cross-examination
are generally based on relevant facts,
pertinent to the case in hand, essential
elements of an offence or transaction, and
the procedure governing such offence or
transaction.
For example, it is pertinent to know
JUNE 2020
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the witness to write some words like the name
of the witness, "likelihood", and "proselytism"
on a clean sheet of paper. At last, carelessly, he
again asked to write another word "hesitancy".
Now Sir Charles had an incriminating letter,
written by the witness, wherein, the witness
had spelt the word "hesitancy" as "hesitency".
Interestingly, the witness on the given paper
again spelt the word as "hesitency". Little did
anyone realize when asked, but this had a
decisive advantage to Sir Charles later in the
trial.
3.Sync the laws and
facts: Identify the
relevant statutory
provision(s) and the
facts of the dispute
before framing a
questionnaire for
cross-examination.
Read the provisions
and mark out the
essential elements
c a t e g o r i c a l l y,
despite having read
the provisions on an
earlier occasion(s). This assists an examining
lawyer to prepare the questionnaire which
syncs the statutory essentials with the
relevant facts of the case in hand.
4.Prior research on documents: Once the
above-suggested exercise is done, the
examining lawyer must examine whether
the document(s)/evidence which have not
been produced by the witness are publically
accessible i.e. public documents. If yes,
the lawyer must procure such document/
evidence and check whether the information
or facts mentioned therein support the cause
18
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of the party, he is representing. If yes, the
witness may be examined in terms of the
following example viz.
A witness has in his examination-inchief stated that the advance for purchase of
a particular property was issued by his wife
from the accounts of the company. She was
director of the company while issuing funds
for the purchase.
Question: In your examination-in-chief,
at page ____, you state that your wife was
the director of the Company at the relevant
point of time. Is that
correct?
Answer: Yes.
Question: Whether
you have placed any
evidence on record
before the Court
to show that your
wife was director of
the company at the
relevant time?
Answer: No.
Now, this fact can be easily verified
from the website of the Ministry of Corporate
Affairs through the Company Identification
Number of the Company. If the availed record
of the company shows such a person as a
director of the company, no more question
should be put on this point. If the record does
not show his wife as director, the witness may
be further questioned as follows:
Question: Whether he can produce the
document showing him being a director of
the company?
Answer: Yes/No.
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The examining lawyer can always
produce such a document in the Court as
evidence to discredit this statement. However,
the last question is not recommended when
the document affirmatively proves the
statement of a witness. The question if asked
will merely remove the deficiencies in the
witness's testimony. Instead, the examiner
must leave with an indication of deficiency
and not complete the file of the opposite party.
The witness should be asked to produce the
documents only for those facts which you are
aware, either do not exist as stated, or, if exist,
support your case or at least raise a doubt to
the witness's testimony, or, such a document
is necessitated for further examination and it
is not available to the public.
5.Whom not to call: It is recommended not
to call a person as a witness, to whom, the
opposite party is bound or will call as a
witness. This will give such an examiner
an opportunity to cross-examine such a
witness.
6.Not the number: It must always be first
appreciated whether a witness to be crossexamined, even avers anything against your
client. It must be remembered that it is not
the number of the witnesses produced or the
number of witnesses cross-examined which
determine the result of a trial. Every witness
need not be compulsorily crossed
7.Never assume facts or make the witness
introduce disadvantageous facts: It is
a pertinent principle for an examining
lawyer to not assume the existence of a
fact unless such a fact by the witness in his
examination-in-chief or evidence by way
of affidavit has been averred so and it is
not of very trifle nature. Additionally, the
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witness should not be questioned on a fact
which the witness missed or did not state
in his examination-in-chief, and its nonstatement was advantageous to your party.
For example, in a case of murder by firing
by a pistol, a witness of the recovery does
not state the weapon recovered and/or does
not indicate the use of a particular type of
weapon.
8.Not a memory test: It must always be
remembered that cross-examination is not
a memory test. The figures must not be
questioned on, unless, they are essential to
the facts in issue.
For example, it would generally be
redundant to question the witness on the
amount advanced as security in an agreement
or contract of sale, profit or loss, the value
of the assets, the amount of liability of a
company, etc. unless the records present
before the court are disputed.
9.
P roject by formidable inferences:
The contractions or the inconsistency in
the testimony of a witness must often
be shown by a chain of questions and
formidable inference from the answers to
those questions. Generally, a direct question
should not be asked. This is because the
witnesses are always dread of direct selfcontradiction.
For example, a witness to an incidence of
murder may be asked - What is his profession/
occupation? Where were you on ___(a
particular date) ____? Why was he at this
place on this day? Was he not in his office?
What was the time of the day when he was at
the place of incidence? When a party gets a
favorable answer in any of the said questions,
which strongly infers that he was not present
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at the place of incidence on that date, he
should not be asked by a question like he was
present at the place of incidence, were you?
This is because a direct question will often
be met with a direct answer and will limit the
scope of inquiry. However, a direct question
may put when you have sufficient evidence to
discredit the testimony of the witness.
1.Don't triumph over trifles: An examining
lawyer though must point but should
never triumph over small wins or trifle
contradictions. The recommendation
equally applies while pointing out several
procedural glitches which are easily curable
in nature.
2.Switch after a favorable answer: In a
situation where you receive a favorable
answer, it is always recommended to quickly
pass on other queries. Don't ever ask the
same question again to show the triumph. It
often happens that an inexperienced lawyer
repeats the question and the witness molds
his answer in the second time taking away
the real effect of the favorable answer.
For example, when a witness state that
he was at a particular place on a particular date
which is a date of the incident, it is imprudent
to question that, whether on this date of
incidence you were at the place of incidence.
He may often state that he was back by that
time or correct his former statement.
2.Expert witness: On occasions where the
witness is called as an expert witness, prior
research on the subject and the writings of
the witness, if any, is a must. Additionally,
the questions like whether what he states is
a mere opinion or a scientific fact, are there
any other possibilities for a cause, what is
the source for his conclusion, what was the
20
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number of samples he examined, what does
he specialize in (i.e. cardiologist doctor),
how long has he practiced as a cardiologist,
and the alike question may be asked.
3.No open question: It is often recommended
to not ask a question to an expert which is
wide enough for him to travel in the realm
of his specialty of which the examining
lawyer often have little knowledge.
4.Perjured witness: On the occasion where
the witness subject to cross-examination is
a prepared witness or perjured witness, the
sequence of questioning becomes essential.
Make such witness repeat his statement, flip
him to end, middle, and alike. It is pertinent
to note the movement of his eyes, hands,
the pitch of voice, the words used, and
expression made. It would be apposite to
quote an interesting episode from The Art
of Cross-examination by Francis Wellman
as follows:
"An amusing account is given in
the Green Bag for November, 1891, of one
of Jeremiah Mason's cross-examinations of
such a witness. "The witness had previously
testified to having heard Mason's client make
a certain statement, and it was upon the
evidence of that statement that the adversary's
case was based. Mr. Mason led the witness
round to his statement, and again it was
repeated verbatim. Then, without warning,
he walked to the stand, and pointing straight
at the witness said, in his high, impassioned
voice, 'Let's see that paper you've got in
your waistcoat pocket! 'Taken completely
by surprise, the witness mechanically drew a
paper from the pocket indicated, and handed
it to Mr. Mason. The lawyer slowly read the
exact words of the witness in regard to the
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statement, and called attention to the fact that
they were in the handwriting of the lawyer on
the other side.
5.Rapid questions: If the opposite party has a
strong case or prepared witnesses, select the
weakest point and put the questions rapidly
at the same pitch of voice. This often derives
the opportunity of the witness to imagine
and manufacture the answer within such
time. Such witness may be confronted with
leading questions. Such questions often help
in breaking the pre-arranged version of the
party and calls for a spontaneous narrative.
6.
T he sequence of examination: The
sequence of cross-examination often plays
a critical role in the success of crossexamination and there is no one opinion
of same and it varies with the nature of
the fact, witness, and case. For example,
whether such witness is afraid, honest,
well-versed, short-tempered etc.? Often, it
is recommended to lay a foundation before
an important question is asked. However,
a time a direct question may dismantle the
witness at once.
7.Discrediting the testimony: Discrediting
the testimony and discrediting a witness are
two different things. It goes without saying
that to discredit a witness it is essential to
research the background of the witness.
However, a question as to the character of
the witness must not be too remote. A remote
throwing of mud often arouses unconscious
sympathy for the witness, particularly, when
the witness is women or any particular
category of community which has been
subjected to injustices in past.
8.Don't merely hope favorable answer: It

is often recommended to not ask a question
with a mere hope of getting the answer.
David Graham, a successful cross-examiner,
once said, "a lawyer should never ask a
witness on cross-examination a question
unless in the first place he knew what the
answer would be, or in the second place he
didn't care".
9.Maintenance of eye contact: It is essential
for the cross-examiner to maintain eye
contact with the witness, all through the
cross-examination. The movement of the
hands, eyes, the pitch of the voice, all speak.
For example, a prepared witness often
looks at his counsel before answering any
question, once his sequence of the story is
broken [Read with Point 14].
10.Clarity and calmness: The examining
lawyer must always maintain clarity, selfcontrol, and his dignity. A lawyer must
avoid equivocal questions as they lead to
equivocal answers. The examining lawyer
must never show disappointment, even if,
he receives an unfavorable answer from
the witness. Instead, he may occasionally
show as if this was the answer he wanted to
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hear. Additionally, it is the golden rule of
cross-examination that "hold your temper
while you lead the witness to lose his".
11.Respectful and submissive words: The
lawyer should always be respectful to the
court and the opposing counsel. Never
form conclusions and show triumph
before-hand. The examiner may use the
words like "It will be for the Court to
consider" or "it may be worth thinking my
lord" while addressing the Court.
12.Don't object unless cannot be sustained:
While your witnesses are being examined
by the opposite counsel, do not object for
the mere sake of objection. Make only
genuine objections which can sustain. This
unconsciously develops an image of your
knowledge and demeanor in the mind of
the judge and acts as a bonus point.
13.Never be casual: Never overlook a fact or
piece of evidence. It must be remembered
that non-examination of a document or
statement amounts to an admission of such
a fact or the document [Read with Point 7].
14. Never judge your case: Never believe
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your case to be very strong or very weak
while preparing or conducting a crossexamination. It is again apposite to quote
from the Art of Cross-examination,
wherein the author, Francis Wellman
observes as follows:
CONCLUSION:
It has been often said that the lawyer
is an actor at the time of cross-examination.
However, today this central role of the crossexaminer appears to wade due to the huge
pendency of litigation in the Indian Courts
and the era of litigation having majorly
been shifted to summary proceedings under
special legislations. Often it is seen that the
Courts carry their work in a regular way
due to heavy pendency of cases, leaving
the cross-examination being done under the
supervision of the opposing counsel and the
Court master, with fractional interventions of
the Court when needed. Thus, the demeanor
of the witnesses, of the opposite counsel, and
lastly, the arguing counsel often go unnoticed.
Given this, the decisions are often thus, solely
based on the questions put and answers made,
as noted on the sheet of papers.
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CBSE students can
take board exam
from their current
district
Times of India - May 27, 2020

C

BSE has decided to allow students
who have shifted to their home towns
or other districts can now appear for
the pending board exams from that district.
The Board will notify the same in the first
week of June and students can apply for
change of centre location online. The decision
was announced by union minister for HRD
Ramesh Pokhriyal for the students who are to
appear for the pending 29 papers which were
suspended due to disruption in the North East
Delhi due to violence and lockdown due to the
novel corona virus outbreak.
Many students, primarily Class XII,
used to travel to distant places for coaching
and generally choose exams centres close to
the coaching institutes. However, due to the
lockdown they returned home and in order to

take the Board exams would have to travel
back. Pokhriyal said: “Thousands of students
have moved from their school district to their
home districts. This also includes students
from Navodaya and Kendriya Vidyalayas
whom we have safely transferred to their
homes. These students would be allowed to
appear for their pending CBSE Board exams
2020 from the district they are in. They should
get in touch with the CBSE and their parent
school about their current location.”
According to Anurag Tripathi,
secretary, CBSE, “CBSE will notify this
decision in the first week of June and students
will be allowed to apply for only for change
in location and centre.” The minister had
earlier confirmed CBSE would be allowing
students to appear from their own schools
and not the exam centres that were allotted
earlier. Students would be required to notify
their respective schools about their present
location. The information would be collected
by the board in the first week of June. All
students need to contact their respective
schools and inform them of their location and
also to get the location of the schools located
in their present districts.

GGDSD college holds online
national lecture series on
Gamifi .

T

Times of India - May 27, 2020

he PG Department of Information
Technology, GGDSD College,
conducted a two-day online lecture
series on the topic ‘Gamification, machine
learning and IoT security’ that concluded

June 2020

LEGAL NEWS & VIEWS

23

NEWS IN BRIEF
recently. The session was aimed at enhancing
faculty learning amid the Covid pandemic
lockdown. The lecture series evoked
enthusiastic participation from more than
70 faculty members from across the region.
Recommended By Colombia As part of his
online inaugural address, Dr Balraj Thapar,
Principal of GGDSD College, pointed out
that the lecture series was proof that the zeal
to learn and gain knowledge was continuing
even during the COVID19 pandemic. Online
learning endeavour will ensure optimal
utilization during the testing times, he added.
The first session on the first day was delivered
by Dr Ganesh S, CEO, Campus Levers, and
Chennai, who talked about the importance of
game-based learning in education.
He elaborated on how Gamification is
an effective technique to make positive change
in students' behavior and attitude towards
learning, thereby improving their motivation
and engagement. The second session had
Dr Manoj Chaudhary, Data Scientist, IIT
Roorkee addressing the participants about
the learning system model. The key topics
the expert focused included machine learning,
deep learning, types of machine learning
algorithms and their practical applications
in day to day life. The session on the second
day was delivered by Dr KR Ramkumar,
Associate Professor, Chitkara University,
Punjab. He informed the participants about
IoT and security. Addressing the valedictory
function, Upkar Krishan Sharma, President,
GGDSD College Society, Chandigarh, lauded
it as an insightful attempt by the college to
ensure productive use of lockdown period by
improving the skill set of the faculty through
innovative e-learning modules.
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Bihar migrants going back to
other States for livelihood

The Hindu – June 05, 2020

M

igrants who returned to Bihar
from Punjab, Haryana, Gujarat,
Maharashtra and other places
have started to go back to those States for
employment.
This comes despite Chief Minister
Nitish Kumar’s directive recently to officials
to ensure labour intensive work to create job
opportunities in the State for the migrants.
The migrants who returned to their
villages in Muzaffarpur, Darbhanga, Saharsha,
Supaul and Purnia districts in north Bihar due
to the extended lockdown, carrying tales of
pain and anguish, are now returning to the
places from where they had come by buses
bearing registration numbers of other States
and having tourist permit.
Several hundreds of migrants have
returned to Punjab and Haryana from villages
such as Turki Purvi, Banghara, Kodaria,
Raghai, Harpur-Baksh under Meenapur
block of Muzaffarpur district, Haripur under
Sigheshwarsthan in Darbhanga and other
neighbouring villages.

NEWS IN BRIEF
Local middlemen and contractors are
said to have become active in these areas to
lure migrants back to their places of work on
the assurance of a higher payment than before.
Recently, a bus left from Banghara village in
Meenapur block of Muzaffarpur with over
50 migrants. In last few days, more than five
buses carrying migrant workers have left
Meenapur block for different destinations.
Similarly night a bus bearing
registration number from Punjab was parked
somewhere between Bithauli and Arai of the
district. The bus, locals said, left for Bhatinda
in Punjab with over 30 migrant workers.
Earlier, another bus left for Ludhiana in
Punjab from Haripur village.
These buses could be seen parked at
secluded places in the north Bihar districts
which are flood-prone and which witness the
migration of poor people in large numbers
every year.
Cultivation season
“This is the season for paddy
cultivation in Punjab and Haryana…the
farmers there need the labour of these migrants
even on payment three-times higher,” said
Chandeshwar Das, ‘mukhia’ (headman) of
Banghara panchayat under Meenapur block.
He also confirmed that migrants from his

panchayat have, of late, started returning to
Punjab, Haryana and other States for their
“livelihood”.
“Earlier, they were paying ₹4,000
for paddy sowing on an acre of agricultural
land but now they are ready to pay ₹12,000
for it with travel cost…how could these poor
migrants refuse such an alluring offer,” he
asked.
“Yes, they’re leaving one by one to
where they had come from …for how long
would they be sitting at home without food,”
asked a young villager of Banghara who too
had returned from Punjab in mid-May.
“If I get an opportunity, I too would like to
leave soon,” he said while criticising the
Bihar government.
“First they didn’t want us to come back
to our village and to our families but when we
returned by ourselves, the policemen caned us
here and quarantined us at a local school for 14
days which was even worse than hell…no one
from the government has approached us yet
for our roji-roti (employment),” he said over
phone, while adding, “CM Nitish Kumar only
keeps assuring us on a daily basis to generate
employment for us”. Would assurances feed
them, he asked.
Local officials too know about the
return migration but they prefer not to
comment on it officially. They say they have
informed their superiors about this but they
have “not received any clear instruction from
them yet”.
The Chief Minister during a highlevel review meeting on Thursday also
directed officials to ensure that the families of
migrant workers are also linked to the Jeevika
Programme and self-help groups.
Nearly 25 lakh migrant workers have
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arrived in the State and many of them have
returned to their home from quarantine centres
set up by the government at village, panchayat
and block levels. 

School quarterly exams
unlikely, say Tamil Nadu
teachers
Times of India - June 05, 2020

W

ith the uncertainty created by
Covid-19 making it impossible to
reopen schools at least in the next
few weeks, the academic year is expected
to witness unprecedented changes if the
situation continues for a couple of months.
Several teachers and headmasters said in such
a situation the school education department
may have to reduce the number of working
days leading even to cancellation of quarterly
examination. State board schools reopen on
the first working day of June after summer
vacation, but this year, children are sitting
at home expecting Covid-19 cases to come
down for any announcement on reopening of
schools.
Meanwhile, the state government has
decided to seek suggestions from parents on
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the reopening of schools. "Ministry of human
resource development (MHRD) has decided
to open colleges by August-September,
schools are unlikely to open any time before
August," said the headmaster of a government
school in Trichy. Students up to class IX had
to skip their annual examination and they
have been given all-pass. They may not
appear for their quarterly examination either,
said a teacher from government aided school.
Since the exams are scheduled for September,
if there are no substantial classes before that,
it may not be possible to conduct quarterly
examinations, he added.

Delhi HC issues directions to
ensure that victim is issued
notice in all bail proceedings
concerning POCSO cases

D

Live Law – June 5, 2020

elhi High Court has issued a series
of directions to ensure that the
Sessions Court comply with the
court's various orders which mandates that
notice must be issued to the complainant
in all bail proceedings concerning POCSO
cases. The Single Bench of Justice Prathiba
M Singh has noted that the District Judges
shall inform and sensitise all the presiding
officers of the importance of compliance of the
mandatory condition of issuing notice to the
complainant/victim/informant, and the legal
position in this regard. The order has come
in a criminal petition moved to highlight the
grave problem of hearing not being afforded
to victims/complainants/informants, in bail
applications filed on behalf of those accused
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who are facing trial under the provisions of
Sections 376(3), 376- AB, 376 - DA or 376
DB of the IPC, and the provisions of POCSO
Act.
These Practice Directions mandates
that the presence of the informant or any
person authorized, shall be obligatory at the
time of hearing of the application for bail to
the person under Sections 376/ 376(3)/ 376AB/ 376-DA and 376-DB IPC. Appearing
for the Petitioner, Ms Tara Narula submitted
that the Sessions Court order is bad in law as
the same has been passed without issuance
of notice to the complainant of FIR and
thereby, denying the opportunity of hearing.
Ms Narula cited the amended section 439 of
the Criminal Procedure Code, as well as the
Practice Directions issued by the Delhi High
Court on 24/09/19, which have mandated that
the presence of the informant or any person
authorized, shall be obligatory at the time of
hearing of the application for bail to the person
under Sections 376/ 376(3)/ 376-AB/ 376-DA
and 376-DB IPC. By an order dated 27/01/20,
the Petitioner further pointed out, the Delhi
High Court had extended the obligation
stated under the said Practice Directions to
cases under POCSO as well and a direction
was issued to the District Judges, National
Commission for Protection of Children Rights
('NCPCR') and State
Commission for Protection of Children
Rights ('SCPCR') to strictly comply with the
same. The report submitted by the Registrar
General of the Delhi High Court indicated that
out of a total of 294 cases wherein bail was
sought by the accused, notices were issued
to the Complainant in only 79 cases i.e., in
215 cases, which is almost 70%, no notice

was issued. In light of these figures, the court
observed that there is also no doubt that most
Sessions Courts are not issuing notices to the
complainant before entertaining or hearing
bail applications of accused, including those
for interim bail.
The court said:
'Suffice to say, that the lockdown period
has thrown up several challenges to the
Court system which Courts are bracing
for on an everyday basis. However, the
non-issuance of notice to the complainant/
victim/informant is such a fundamental
pre-condition, that such a requirement
of law cannot be bypassed, ignored or
neglected.'
In order to ensure that the trial courts
comply with the Practice Directions issued by
the court as well as the recent order of this
court in the case of Reena Jha v. Union of
India, the court laid down with the following
directions:
a. Whenever an accused who is charged
under Sections 376(3), 376-AB, 376 - DA
or 376 DB of the IPC or the provisions of
the POCSO Act, moves an application for
regular bail or interim bail, notice shall
be issued to the IO as also any counsel
on record for the victim/complainant/
informant;
b. The IO upon receipt of the bail application
and/or the notice of such application, shall
immediately issue notice to the victim/
complainant/informant in prescribed
format as per 'Annexure A' of the Practice
Directions. The Practice Directions dated
24th September, 2019
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c. The service of notice shall be certified
by the SHO of the local police station by
signing Annexure A at the prescribed place.
d. The duly completed Annexure A shall be
filed along with the reply/ status report filed
by the IO in respect of the bail application
and shall be presented to the Court.
e. If the IO cannot trace the complainant/
victim/informant, the reasons for the same
shall be mentioned in the status report.
Further, if there is any specific reason for
non-appearance of the complainant/victim/
informant, the same shall be recorded and
placed before the Court.

either through the IO or the counsel on
record, as a secondary safeguard, issue
summons to the complainant/victim/
informant.
h. Once the victim/complainant/informant
appears before the Court, and if needed,
adequate representation shall be ensured
for the victim/complainant/informant
either through own counsel or through a
legal service authority counsel.
i. All the relevant documents required for the
victim/complainant/informant to effectively
represent the case for opposing the bail shall
be provided.

f. In case the complainant/victim/informant has
not been traced, the IO shall try to ascertain
the whereabouts of the complainant/victim/
informant and place the same before the
Court.

j. In every bail order, service of notice or
reasons for non-service or non-hearing of
the complainant/victim/informant shall be
specifically recorded before proceeding to
pass orders.

g. The Court, before proceeding to hear the
bail application would ascertain the service
of notice, and if no notice has been served,

k. If the complainant/victim/informant does
not appear despite service of notice, bail can
be considered by the Court, in accordance
with law.
l. In case interim bail is sought for an
emergency such as death in family or
a medical emergency, and awaiting
notice to the complainant/victim/
informant appears non-feasible, in a
rare case, reasons for the same shall
first be recorded in the order.
The court also made it clear
that any non-compliance of the
mandatory condition of issuance
of notice and service of notice to
the complainant/victim/informant
could entail consequential action, in
accordance with law.
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1 . After taking who’s advice the President can dissolve
the Lok Sabha?
A. Council of Ministers
B. Supreme Court
C. Prime Minister
D. Chief Minister

7. In which of the following cases Supreme court gave
legal recognition to Third genders
A. Yakub Abdul Razak Memon V State of Maharashtra
B. Sushil Ansal vs State Thr CBI
C. Novartis v Union of India & Others
D. National Legal Services Authority v Union of India

2. What is the usual punishment for the crime of
Murder?
A. 20 Years Imprisonment
B. Life imprisonment
C. Death sentence
D. 25 Years imprisonment

8. Which case laid down the Basic structure doctrine?
A. Keshavnanada bharati vs state of kerala
B. Adm Jabalpur vs union of India
C. S.b subbarao vs state of tamil nadu
D. Janaki das vs union of India

3. Who was the first Attorney-General of India?
A. C.K.Daphtary
B. M.C. Setalvad
C. Niren De
D. L.N. Sinha
4. The Comptroller and Auditor-General (CAG) is
appointed by
A. The President
B. The Prime minister
C. The speaker of the Lok Sabha
D. The Council of Ministers
5. Which is the largest committee of Parliament of
India?
A. Public Accounts committee
B. Business advisory committee
C. Estimates committee
D. Joint parliamentary committee
6. In which of the following cases Section 66a of IT act
was struck down
A. Shreya singhal vs union of India
B. Naz foundation vs NCT Delhi
C. Sneha singhal vs union of India
D. Lilavati vs State of Maharashtra

9. W
 hich case laid the guidelines for sexual harassment
at workplace?
A. Pooja vs state of M.P
B. Naz foundation vs state
C. Vishakha vs state of rajasthan
D. Subramanium swamy vs Union Of India
10. The court laid down basic guidelines for power of
President's Rule in
A. S.R bommai vs union of India
B. Minerva mills vs union of India
C. Sushil mittal vs union of India
D. Vidya bharati vs state of Himachal Pradesh
11. The court held that Jat reservation is unconstitutional
in
A. Ram Singh vs. Union of India
B. Shivam jaat vs State of Haryana
C. Rajbala vs state of Rajasthan
D. Nishtha Kothari vs state of Goa
12. In which landmark case the Supreme Court held
that the Second marriage of Hindu man is invalid
even if he converts to Islam before marriage?
A. Daniel latiffi vs. Union Of India
B. Sarla Mudgal vs. Union Of India
C. Roopa Hurrah vs. Ashok Hurrah.
D. Ramchandra Saraswati vs. Neena Bajpai
Answers on Page - 11
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THE INDIAN MEDICINE CENTRAL
COUNCIL (AMENDMENT)
ORDINANCE, 2020
No. 7 OF 2020

P

romulgated by the President in the
Seventy-first year of the Republic of India.
An ordinance further to amend the
Indian Medicine Central Council Act, 1970.
WHEREAS Parliament is not in
session and the President is satisfied that
circumstances exist which render it necessary
for him to take immediate action;
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NOW, THEREFORE, in exercise of
the powers conferred by clause (1) of article
123 of the Constitution, the President is pleased
to promulgate the following Ordinance:1. Short title and commencement.(1) This ordinance may be called the Indian
Medicine Central Council (Amendment)
Ordinance, 2020.
(2) It shall come into force at once.

NEW LAWS/BILLS

2.Insertion of new sections 3A, 3B and 3C.In the Indian Medicine Central Council
Act, 1970, after section 3, the following
sections shall be inserted, namely:“3A Power of Central Government to
supersede the Central Council and Constitute
Board of Governors.
(1) O
 n and from the date of commencement
of the Indian Medicine Central Council
(Amendment) Ordinance, 2020, the
Central Council shall stand superseded
and the President, Vice-President and
other members of the Central Council
shall vacate their offices and shall have no
claim for any compensation, whatsoever.
(2) T
 he Central Council shall be reconstituted
in accordance with the provisions of
section 3 within a period of one year from
the date of suppression of the Central
Council under sub-section (1).
(3) U
 pon suppression of the Central Council
under sub-session (1) an until a new
council is constituted in accordance with
the provision of section 3, the Board of
Governors constituted under sub-section
(4) shall exercise the powers and perform
the functions of the Central Council under
this Act.
(4) T he Central Government shall, by
notification in the Official Gazette,
constitute the Board of Governors which
shall consist of ot more than ten persons
as its members, who shall be persons
of eminence and of unimpeachable
integrity in the field of Indian Medicine
and Indian Medicine education and
eminent administrators, and who may be

either nominated members or ex offcio
members, to be appointed by the Central
Government as the Chairperson of the
Board of Governors.
(5) The Chairperson and other members, other
than ex offcio members shall be entitled to
such sitting fee and travelling and other
allowances as may be determined by the
Central Government.
(6) The Board of Governors shall meet at
such time and such place and shall observe
such rules of procedure in regard to the
transaction business at it meetings, as is
applicable to the council.
(7) Two-third of the members of the Board of
Governors shall constitute of the quorum
of its meetings.

The Indian Medicine Central
Council (Amendment)
Ordinance, 2020 was
promulgated on April 24, 2020.
The Ordinance amends the
Indian Medicine Central Council
Act, 1970. The Act provides for
the constitution of a Central
Council which regulates the
education and practice of
the Indian Medicine system
(includes Ayurveda, Yoga,
Naturopathy).
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(8) No act or proceedings of the Board of
Governors shall be invalid merely by
reason of(a) any vacancy in, or any defect in the
constitution of, the Board of Governors;
or
(b) any irregularity in the procedure of
the Board of Governors affecting the
merits of the case.
(9) A member having any financial or other
interest in any matter coming before
the Board of Governors for its decision
shall disclose his interest in such matter
before he may, if allowed by the Board
of Governors, participate in such
proceedings.
(10) The Chairperson and other members
of the Board of Governors shall hold
office during the pleasure of the Central
Government.
3B. Certain modification of Act.
During the period when the Central
Council stands superseded,(a) the provisions of the Act shall be construed
as if for the words “Central Council “
the words “Board of Governors” were
substituted;
(b) the Board of Governors shall exercise
the powers and discharge the functions
of the Council under this Act and for this
purpose, the provisions of this Act shall
have effect subject to the modification that
references therein to the Central Council
shall be construed as reference to the
Board Governors;
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3C. Power of Central Government to give
directions.1. Without prejudice to the provisions of
this Act, the Board of Governors or the
Central Council after its reconstitution
shall, in exercise of its powers and in the
performance of its functions under this Act,
be bound by such direction on questions of
policy, other than those relating to technical
and administrative matters, as the Central
Government may give in writing to its from
time to time:
Provided that the Board of Governors
or the Council after its reconstitution shall,
as far as practicable, be given an opportunity
to express its views before any directions is
given under this sub-section.
(2) The decisions of the Central Government
whether a question is a matter of policy or
not shall be final.”
RAM NATH KOVIND
President
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THE MINERAL LAWS
(AMENDMENT) BILL,
2020
A
BILL

further to amend the Mines and
Minerals (Development and
Regulation) Act, 1957 and
to amend the Coal Mines (Special
Provisions) Act, 2015.
BE it enacted by Parliament in the
Seventy-first Year of the Republic of
India as follows:—
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CHAPTER I
PRELIMINARY
1.Short title, commencement and
operation.(1) This Act may be called the Mineral
Laws (Amendment) Act, 2020.
(2) It shall be deemed to have come
into force on the 10th day of
January, 2020.
(3) Without prejudice to the effect
of the amendments made by this
Act, it shall remain in force for
a period of sixty days from the
date of assent by the President
and shall be deemed to have been
repealed after the expiry of the
said period.
CHAPTER II
AMENDMENTS TO THE
MINES AND MINERALS
(DEVELOPMENT AND
REGULATION) ACT, 1957
2. Insertion of new section 4B.In the Mines and Minerals
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(Development and Regulation) Act, 1957
(hereafter in this Chapter referred to as the
principal Act), after section 4A, the following
section shall be inserted, namely:—
Conditions for efficiency in production."4B. Notwithstanding anything
contained in section 4A, the Central
Government may, in the interest of
maintaining sustained production of minerals
in the country, prescribe such conditions as
may be necessary for commencement and
continuation of production by the holders
of mining leases who have acquired rights,
approvals, clearances and the like under
section 8B.".
3. Amendment of section 5.In section 5 of the principal Act, in
sub-section (1) after the proviso, the following
proviso shall be inserted, namely:—
"Provided further that the previous
approval of the Central Government shall
not be required for grant of reconnaissance
permit, prospecting licence or mining lease
in respect of the minerals specified in Part A
of the First Schedule, where,—
(i) an allocation order has been issued by the
Central Government under section 11A; or
(ii) a notification of reservation of area has
been issued by the Central Government or
the State Government under sub-section
(1A) or sub-section (2) of section 17A; or
(iii) a vesting order or an allotment order has
been issued by the Central Government
under the provisions of the Coal Mines
(Special Provisions) Act, 2015.".
4. Amendment of section 8A.In section 8A of the principal Act, in

sub-section (4), the following proviso shall be
inserted, namely:—
"Provided that nothing contained in this
section shall prevent the State Governments
from taking an advance action for auction of
the mining lease before the expiry of the lease
period.".
5. Insertion of new section 8B.After section 8A of the principal
Act, the following section shall be inserted,
namely:—
Provisions for transfer of statutory
clearances."8B. (1) The provisions of this section shall
apply to minerals, other than the minerals
specified in Part A and Part B of the First
Schedule.
(2) Notwithstanding anything contained in
this Act or any other law for the time being
in force, the successful bidder of mining
leases expiring under the provisions of
sub-sections (5) and (6) of section 8A
and selected through auction as per the
procedure provided under this Act and the
rules made thereunder, shall be deemed to
have acquired all valid rights, approvals,
clearances, licences and the like vested
with the previous lessee for a period of
two years:
Provided that subject to such
conditions as may be prescribed, such new
lessee shall apply and obtain all necessary
rights, approvals, clearances, licences and the
like within a period of two years from the date
of grant of new lease. (3) Notwithstanding
anything contained in any other law for the
time being in force, it shall be lawful for the
new lessee to continue mining operations on
the land, in which mining operations were
JUNE 2020
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being carried out by the previous lessee,
for a period of two years from the date of
commencement of the new lease.".
6. Amendment of section 10C.In section 10C of the principal Act, in
sub-section (2), the following shall be
inserted, namely:—
"Provided that the holder of nonexclusive reconnaissance permit who carries
out the prescribed level of exploration in
respect of deep seated minerals or such
minerals as may be notified by the Central
Government, may submit an application to
the State Government for the grant of any
prospecting licence-cum-mining lease as per
the procedure laid down under section 11
or a mining lease as per the procedure laid
down under section 10B and with a view to
increase the reconnaissance and prospecting
operations of such minerals, the Central
Government shall prescribe such procedure,
including the bidding parameters for selection
of such holders.
Explanation.—For the purposes of
this sub-section, the expression "deep seated
minerals" means such minerals which occur
at a depth of more than three hundred meters
from the surface of land with poor surface
manifestations.".
7. Amendment of section 11A.In section 11A of the principal Act,—
(i) in the marginal heading, after the words "or
mining lease", the words "or prospecting
licence-cum-mining lease in respect of
coal or lignite" shall be inserted;
(ii) in sub-section (1)—
(a) in the opening portion, for the words
36
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"in respect of any area containing coal
or lignite", the words "or prospecting
licence-cum-mining lease in respect of
coal or lignite" shall be substituted;
(b) for the long line, the following long
line shall be substituted, namely:— "to
carry on coal or lignite reconnaissance
or prospecting or mining operations,
for own consumption, sale or for any
other purpose as may be determined by
the Central Government";
(c) the following proviso shall be inserted,
namely:— "Provided that the auction
by competitive bidding under this
section shall not be applicable to coal
or lignite—
(a) w here such area is considered for
allotment to a Government company or
corporation or a joint venture company
formed by such company or corporation
or between the Central Government or
the State Government, as the case may
be, for own consumption, sale or for any
other purpose as may be determined by the
Central Government;
(b) where such area is considered for allotment
to a company or corporation that has been
awarded a power project on the basis of
competitive bid for tariff (including Ultra
Mega Power Projects).";
(iii) in sub-section (3),—
(a)after the words "mining lease", the words
"or prospecting licence-cum-mining lease"
shall be inserted;
(b) for the words "competitive bidding or
otherwise", the words "competitive
bidding or through allotment" shall be
substituted.
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8. Amendment of section 13.In section 13 of the principal Act, in
sub-section (2),—
(i) after clause (a), the following clauses shall
be inserted, namely:—
"(aa) the conditions as may
be necessary for commencement and
continuation of production by the holders of
mining leases, under section 4B;
(ab) the conditions to be fulfilled by
the new lessee for obtaining all necessary
rights, approvals, clearances, licences and the
like under the proviso to sub-section (2) of
section 8B;
(ac) the level of exploration in respect
of deep seated minerals or such minerals
and the procedure, including the bidding
parameters for selection of the holders under
the proviso to sub-section (2) of section
10C;";
(ii) for clause (d), the following clauses shall
be substituted, namely:—
"(d) the terms, conditions and process
of auction by competitive bidding and
allotment in respect of coal or lignite;
(da) the regulation of grant of
reconnaissance permit, prospecting licence,
mining lease or prospecting licence-cummining lease in respect of coal or lignite;
(db) the details of mines and their
location, the minimum size of such mines
and such other conditions which

may be necessary for the purpose of coal or
lignite reconnaissance, prospecting or mining
operations;
(dc) utilisation of coal or lignite
including mining for sale by a company;".
9. Amendment of section 17A.In section 17A of the principal Act, in
sub-section (2A), in the proviso, the words
and letter "Part A and" shall be omitted.
CHAPTER III
AMENDMENTS TO THE COAL MINES
(SPECIAL PROVISIONS) ACT, 2015
10. Amendment of section 4.In section 4 of the Coal Mines (Special
Provisions) Act, 2015 (hereafter in this
Chapter referred to as the principal Act),—
(i) in sub-section (2),—
(a) in the opening portion, for the words
"in respect of any area containing coal",
the words "or prospecting licence-cummining lease in respect of coal" shall be
substituted;
(b) for the long line, the following long line
shall be substituted, namely:—
"to carry on coal reconnaissance
or prospecting or mining operations,
for own consumption, sale or for any
other purpose as may be determined by
the Central Government, and the State
Government shall
grant such
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reconnaissance permit, prospecting licence,
mining lease or prospecting licence-cummining lease in respect of Schedule I coal
mine to such company as selected through
auction by competitive bidding under this
section.";
(ii) sub-section (3) shall be omitted.
11. Amendment of section 5.In section 5 of the principal Act, in
sub-section (1),—
(i) for the words, brackets and figures "subsections (1) and (3)", the words, brackets
and figures "sub-sections (1) and (2)" shall
be substituted;
(ii) for the words "or mining lease in respect
of any area containing coal", the words ",
mining lease or prospecting licence-cummining lease in respect of such Schedule
I coal mine" shall be substituted;
(iii) in the first proviso, for the words "in
accordance with the permit, prospecting
licence or mining lease, as the case may
be", the words "as may be determined
by the Central Government" shall be
substituted.
12. Amendment of section 8.In section 8 of the principal Act,—
(i) in sub-section (4), in clause (b), for the
words "a mining lease", the words,
"prospecting licence, mining lease or
prospecting licence-cum-mining lease, as
the case may be" shall be substituted;
(ii) in sub-section (8), for the words "a
prospecting licence or a mining lease", the
words "prospecting licence, mining lease
or prospecting licence-cum-mining lease"
shall be substituted;
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(iii) in sub-section (9), for the words "a
prospecting licence or a mining lease",
the words "prospecting licence, mining
lease or prospecting licence-cum-mining
lease" shall be substituted;
(iv) after sub-section (12), the following subsections shall be inserted, namely:—
"(13)The vesting order or allotment
order may be terminated by the nominated
authority in such manner as may be prescribed.
(14) Upon termination of vesting order
or allotment order, the nominated authority
may auction the coal mine under section 4 or
allot the coal mine under section 5 as may be
determined by the Central Government.
(15) The successful bidder or allottee
of the coal mine whose vesting order or
allotment order has been terminated shall be
deemed to be the prior allottee for the purposes
of immediate next auction or allotment of the
said coal
mine.".
13. Amendment of section 9.In section 9 of the principal Act,—
(i) in the opening portion, for the portion
beginning with the words "The proceeds
arising out of land" and ending with
the words "as may be prescribed.", the
following shall be substituted, namely:—
"The compensation for land and mine
infrastructure in relation to a Schedule I coal
mine as valued in accordance with section 16
shall be deposited by the successful bidder
or allottee with the nominated authority and
shall be disbursed maintaining, inter alia,
the following priority of payments and in
accordance with the relevant laws and such
rules as may be prescribed.";
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(ii)in clause (b), for the words "compensation
payable", the words "amount payable"
shall be substituted.".
14. Amendment of section 18.In section 18 of the principal Act,
in sub-section (1), for the words and figure
"allotment of Schedule I coal mines is not
complete", the words and figures "allotment
of Schedule II coal mines is not complete, or
vesting order or allotment order issued under
this Act has been terminated in case of a coal
mine under production," shall be substituted.
15. Amendment of section 20.In section 20 of the principal Act,—
(i) in sub-section (1), for the words "A
successful bidder or allottee or coal linkage
holder shall", the words "A successful
bidder or allottee shall" shall be substituted;
(ii)for sub-section (2), the following subsection shall be substituted, namely:—
"(2) A successful bidder or allottee
may also use the coal mine from a particular
Schedule I coal mine, in any of its plants or
plant of its subsidiary or holding company
engaged in same specified end-uses in such
manner as may
be prescribed.".
16. Amendment of section 31.In section 31 of the principal Act, in
sub-section (2),—
(i) in clause (b), for the words "prospecting
licence or mining lease", the words
"prospecting licence, mining lease or
prospecting licence-cum-mining lease"
shall be substituted;

(ii) after clause (l), the following clause shall
be inserted, namely:—
"(la) the manner of termination of
vesting order or allotment order under subsection (13) of section 8;".
17. Repeal and saving.(1)T he Mineral Laws (Amendment)
Ordinance, 2020 is hereby repealed.
(2)Notwithstanding such repeal, anything
done or any action taken under the principal
Act, as amended by the said Ordinance,
shall be deemed to have been done or taken
under the corresponding provisions of the
principal Act as amended by this Act.
STATEMENT OF OBJECTS AND
REASONS
The Mines and Minerals (Development
and Regulation) Act, 1957 (the Mines and
Minerals Act) was enacted with a view to
provide for the development and regulation
of mines and minerals under the control of the
Union.
2. The Coal Mines (Special Provisions) Act,
2015 (the Coal Mines Act) was enacted to
provide for allocation of coal mines and
vesting of the right, title and interest in
and over the land and mine infrastructure
together with mining leases to successful
bidders and allottees with a view to ensure
continuity in coal mining operations and
production of coal, and for promoting
optimum utilisation of coal resources
consistent with the requirement of the
country in national interest.
3. The mining leases in respect of 334 mines
of iron ore, manganese ore and chromite
are expiring on 31st March, 2020, out
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of which 46 are working non-captive
mines. It has been observed that some of
the States have initiated action to auction
these blocks. However, the mines allocated
through auction can start mining operations
only after obtaining as many as twenty
clearances from different Government
agencies. This process is causing inordinatedelay in commencing of mining operations
and subsequent production of the minerals.
Further, during the allocation of coal blocks
under the Mines and Minerals Act and
the Coal Mines Act, certain difficulties
have arisen which need to be addressed
immediately.
4. To overcome the aforesaid difficulties in
mining sector, it has become necessary to
make certain amendments in the Mines and
Minerals Act and the Coal Mines Act so as
to facilitate seamless transfer of all valid
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rights, approvals, clearances, licenses and
the like for a period of two years to a new
lessee in case of minerals other than coal,
lignite and atomic minerals.
5. The Mineral Laws (Amendment) Bill, 2020
which seeks to replace the Mineral Laws
(Amendment) Ordinance, 2020, inter alia,
provides for the following, namely:—
(i) to insert a new section 4B in Mines and
Minerals Act empowering the Central
Government to prescribe conditions
for sustained production of minerals by
the holders of mining leases who have
acquired rights under section 8B;
(ii) to insert a new section 8B in the Mines
and Minerals Act relating to provisions
for transfer of statutory clearances;
(iii) to amend section 5 of the Mines
and Minerals Act to provide for the
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dispensation of the previous approval
of the Central Government in respect
of minerals specified in part A of the
First Schedule;
(iv) to amend section 10C of the Mines and
Minerals Act to provide incentives for
exploration of deep seated minerals
and their auction;
(v) to amend section 11A of the Mines
and Minerals Act so as to provide for
allocation of coal blocks for composite
prospecting licence-cum-mining lease;
(vi) to amend section 4 of the Coal Mines
Act so as to clarify the power of the
Central Government to allocate mines
for any purpose;
(vii) to amend sections 4, 5 and 8 of the
Coal Mines Act for allocation of coal

mines for composite prospecting
licence-cum-mining lease; and
(viii) to amend section 9 of the Coal Mines
Act so as to clarify the priority of
disbursal of amount of compensation.
6. As the Parliament was not in session
and an urgent legislation was required to
be made, the President promulgated the
Mineral Laws Ordinance, 2020 (Ord. 1 of
2020) under clause (1) of article 123 of the
Constitution.
7. The Bill seeks to replace the aforesaid
Ordinance.
						
NEW DELHI;
PRALHAD JOSHI
The 20th February, 2020.

“Progress is impossible
without change, and
those who cannot change
their minds cannot
change anything.” ...
JUNE 2020
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The Making of the Constitution -14

About Nehru’s
Authorship of
Preamble

C

an Jawaharlal Nehru be credited
with the authorship of the Preamble to the
Constitution of India? There is a strong view
which argues that the Preamble was nothing
but the summarization of the Objectives
Resolution which Jawahar Lal Nehru had
moved at the beginning of the Constituent
Assembly. It is argued that the Constituent
Assembly and the Drafting
Committee adapted the same with
a few minor drafting alterations.
Even the study material provided
for examinations of UPSC and
many State PSCs have this
version that Nehru was the author
of the Preamble.
It is true that despite
Ambedkar’s role, as
chairman of the drafting
committee, in the final draft
of the whole constitution
including the preamble
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Dr. M. P. Raju, Advocate

and his special contributions in stressing the
concepts of fraternity and dignity in the final
draft of the preamble, the real authorship
perhaps does not lie with him. It is generally
accepted that the Objectives Resolution itself
was adapted suitably to become the Preamble.
This fact is born out from the manifold records
and contemporaneous evidences. It is also a
recorded fact that it was Nehru who
had moved that resolution in the
Constituent Assembly. But was he
the author of it?
Even though Nehru was the
mover of the Resolution, he was
not doing it in his personal capacity.
He had moved it on behalf of the
Congress and its working committee.
Therefore officially the draft of the
resolution was that of the
Congress and not that of
Nehru.
But did he draft it for

The Making of the Constitution -14

the Congress? This is an issue worth looking
at. His speeches while moving the draft and
while replying to various speakers during
the discussion on it at the end and before the
passing of it were very passionate and had
a personal touch. This can be because of his
unequivocal and emotive commitment to its
content and meaning. In addition, it may be
reflective of his rhetorical style and eloquence.
The evolutionary history of the
resolution and its contents may shed light
on this. We can rely on the words of Nehru
himself on this. On 22/01/1947 Nehru had
disclosed to the Assembly,
“This Resolution which
has been put before you
is in a new form and in a
new shape, but I would
like to tell you that it has
a long trail of resolutions,
pledges and declarations
including the worldfamed resolutions of
'Independence’ and ‘Quit
India' behind. It is high
time to fulfil our pledges
which we made from time
to time.” (CAD, vol 2, p
318)

session, which itself drew from Congress
party documents of two decades earlier.”
(1999:5)
Thus it is beyond any doubt that the
content of the resolution did not belong to
Nehru or to even Congress, but had an older
pedigree. It might have even been evolving
through a period of at least about five
thousand years as late Nani Palkhiwala, the
well-known jurist, had famously put it.
Even with regard to the authorship
of the wording in the draft incorporating the
contents, it can not be attributed exclusively
or mainly to Nehru, though nobody can claim
that he had no role in it at all.

“The Constitution’s
spirit came from a third
source: the Objectives
Resolution adopted
during the December
1946 Assembly session,
which itself drew
from Congress party
documents of two
decades earlier.”

May be taking a cue from this also, the
famous expert on the Constitution of India,
Granville Austin has asserted, after naming
Government of India Act 1935 and the
relevant ideas from word constitutions two
of the three sources of Indian Constitution,
“The Constitution’s spirit came from a third
source: the Objectives Resolution adopted
during the December 1946 Assembly

In view of the imminent
convening of the Constituent
Assembly, the Congress and
its working committee had
taken steps preparing for the
constitution making.

On 25th June 1946 The
Congress working Committee
passed a resolution accepting
the Cabinet Mission Plan
relating to drafting of the
Constitution. It was decided
that the Congress should join
the proposed Constituent Assembly with a
view to frame a Constitution of a ‘free, united
and democratic India’. This resolution was
ratified by the All India Congress Committee
at its meeting held on 6 and 7 July 1946. On
8 July 1946, the CWC appointed an Expert
Committee for the purpose of preparing
material for the Constituent Assembly. This
Experts Committee consisted of Jawarlal
Nehru (Chairman), Asaf Ali, K.M.Munshi,
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N. Goplaswami Ayyangar, K.T. Shah, D.R. Gadgil,
Humayun Kabir and K. Santhanam. In its meeting on
22 July 1946 the Experts Committee framed the draft
of the objectives resolution and recommended that it
should be moved in Constituent Assembly under the
caption ‘Declaration’. This contained almost all the
contents of the objectives resolution.
This was approved by the Congress working
Committee on 20 November 1946. The Objectives of
the Constitution as drafted by the Experts Committee
and approved by the Congress Working Committee
with some modifications became the “Resolution
Re. Aims and Objectives” which was moved in the
Constituent Assembly on 13 December 1946 by Pandit
Jawahar Lal Nehru and seconded by Shri Purushottam
Lal Tandon. This was passed as the Objectives
Resolution by the Constituent Assembly unanimously
on 22 January 1947 in a most solemn manner.
Thus it is clear that Nehru was not the author of
the resolution. Of course he happened to be the person
who moved it in the CA seconded by Purushottam
Lal Tandon. He was also the Chairman of the Experts
Committee who had made the initial draft which was
adopted by the CWC with a few changes. It cannot
be called a draft authored by Nehru. The draft was
prepared by the Experts Committee which had great
experts though he happened to be the Chairman. This
draft was not blindly approved by the CWC but with
appropriated changes. He presented it in CA on behalf
of Congress. It may not be right to say that Nehru
was the Author. It was a draft of the Congress CWC.
Though presented by him it was supported by Tandon.
A number of amendments were moved many were
withdrawn after discussions. Some became infructuous
and were dropped. All the discussants supported and
lauded it. It was discussed in CA passed unanimously
after discussing it for eight days December 13 to 19
1946 and between January 20 to 22 1947.
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Shri Purushottam Lal Tandon

In the course of the
Resolution’s transformation
into the Preamble it took a
few substantial turns which
further obliterated some of
the Nehru’s stamps on the
Resolution. It was clearly
understood in the Assembly
that the drafting committee
had the freedom to make
needed changes in the
resolution while framing it
into the Preamble as per the
mind of the Assembly.
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In the course of the
Resolution’s transformation
into the Preamble it took a few
substantial turns which further
obliterated some of the Nehru’s
stamps on the Resolution. It
was clearly understood in the
Assembly that the drafting
committee had the freedom
to make needed changes in
the resolution while framing
it into the Preamble as per the
mind of the Assembly. Drafting
Committee was appointed
on 29 August 1947 through a
resolution of the Constituent
Assembly.
"This Assembly resolves
that a Committee consisting
of- (1) Shri Alladi
Krishnaswami Ayyar, (2) Shri
N. Gopalaswami Ayyangar,
(3) The Honourable Dr.
B. R. Ambedkar, (4) Shri
K. M. Munshi, (5) Saiyid
Mohd. Saadulla, (6) Sir B. L.
Mitter, (7) Shri D. P. Khaitan,
be appointed to scrutinise
the draft of the text of the
Constitution of India prepared
by the Constitutional Adviser
giving effect to the decisions
taken already in the Assembly
and including all matters
which are ancillary thereto
or which have to be provided
in such a Constitution, and to
submit to the Assembly for
consideration the text of the

draft Constitution as revised by the Committee".
Subsequently, the Committee met and selected Dr
Ambedkar as its Chairman.
It would be interesting to note that a few members of the
drafting committee were the same as the members of the
Expert Committee which had drafted the Declaration which
substantially became the Resolution with the changes
introduced by the Congress working Committee.
On 6 February 1948 the Drafting Committee with
Dr BR Ambedkar, Sir Alladi Krishnaswami Ayyar, Maulana
Saiyid Muhammad Saadullah and Shri N. Madhava Rao
present and most probably B.N. Rau, the constitutional
advisor also in attendance, formulated for the first time
the draft of the present Preamble as follows:
“We, the People of India, having solemnly resolved to
constitute India into a Sovereign Independent State, and
to secure to, or to promote among, all its citizens: Justice,
social, economic and political; Liberty of thought,
expression, belief, faith, worship, vocation, association
and action; Equality of status, and of opportunity; and
Fraternity assuring the dignity of every individual
without distinction of caste or creed; In our Constituent
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Assembly this … of … (…day of May,
1948 A.D.) do hereby Adopt, Enact and
Give to ourselves this Constitution.”
On 10th February 1948 the Drafting
Committee decided to add to the Preamble a
footnote as follows:
“The Committee has followed the
Objectives Resolution in drafting the
Preamble. In the opinion of the Committee,
the Preamble as drafted will not preclude
the Union of India from remaining within
the Commonwealth if the Constituent
Assembly so decides.”
Finally in the Draft Constitution of
India, as prepared by the Drafting Committee
on 21 February 1948 some more changes
were made simplifying the Preamble.
In a letter forwarding the Draft
Constitution prepared by the Drafting
Committee of February 21, 1948, the
Chairman observed in respect to the Preamble:
“… The Committee has added a clause
about fraternity in the Preamble although
it does not occur in the Objectives
Resolution. The Committee felt that the
need for fraternal concord and goodwill in
India was never greater than now and that
this particular aim of the new Constitution
should be emphasized by special mention
in the Preamble.
In other respects the Committee has
tried to embody in the Preamble the spirit
and, as far as possible, the language of the
Objectives Resolution.”
In the Assembly discussions happened
on the Preamble. There were doubts about
keeping the term republic. Some even thanked
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Dr Ambedkar for introducing the Fraternity
clause into it. A few amendments were also
moved. And the final form of the Preamble
was adopted.
In short, while acknowledging the
stellar role played by Nehru in the Constitution
making and even in the drafting and moving
of the Objectives Resolution, it may be wrong
to attribute the authorship of the Preamble
to Jawahar Lal Nehru. However, the terms
fraternity, dignity and unity of the nation
found in the fraternity clause but absent in the
resolution appeared to have been introduced
by the drafting committee as part of their
drafting function. It may be interesting to look
into their sources also.
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